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HIGHLIGHTS

Amended Texas Rules of
Civil Procedure.

• This release includes amend-
ments to Texas Rules of
Civil Procedure effective
May 1, 2022, set forth in
Misc. Docket No. 22-9031.
See Ch. 42, Garnishment;
Ch. 46, Justice Court Pro-
ceedings.

Waiver of Right to Arbitrate
Under Federal Arbitration
Act.

• In Morgan v. Sundance, Inc.,
142 S.Ct. 1708, 1709, 212 L.
Ed. 2d 753, 2022 U.S.
LEXIS 2514 (2022), the
U.S. Supreme Court held
that a showing of prejudice
to the opposing party is not
required when determining
whether a party has waived
its right to arbitration under
the Federal Arbitration Act.
Rather, the Court decided, to

determine waiver, a court
must determine whether the
party knowingly relin-
quished the right to arbitrate
by acting inconsistently with
that right. See Ch. 44, Arbi-
tration, § 44.02[3][b].

This release updates Texas Litiga-

tion Guide with recent legislation as

well as Texas Supreme Court and

court of appeals decisions and federal

cases. Many of the significant devel-

opments in this release are summa-

rized below.

Pretrial, Trial, and Appellate
Practice

Service on Financial Institution.

The Texas Supreme Court, after ex-

amining the statutory scheme, con-

cluded that the various statutes dis-

tinguish between a “registered agent”

and the Secretary as agent. Thus,

although the Secretary of State is a

valid agent for service of process in



some contexts, it does not occupy the

role of a foreign corporation’s “reg-

istered agent” for purposes of service

as required under § 17.028 [U.S.

Bank Nat’l Ass’n v. Moss, 644

S.W.3d 130, 133–136 (Tex.

2022)].See Ch. 31, Service on Resi-

dents, § 31.02[2][b][iv].

Government Immunity in De-

claratory Relief Actions. In Abbott

v. Mexican Am. Legis. Caucus, 647

S.W.3d 681, 2022 Tex. LEXIS 613,

*33 (Tex. June 24, 2022), the Texas

Supreme Court held that government

immunity from suit is not waived if

the claims challenging the constitu-

tionality of a statute are facially in-

valid. See Ch. 45, Declaratory Relief,

§ 45.04[1].

Discovery on Jurisdictional

Question. A new discussion is added

on conducting discovery on jurisdic-

tional questions, including the scope

of jurisdictional discovery is limited

to matters directly relevant to the

jurisdictional issue, and discovery is

not available at the special appear-

ance stage on any factor that is un-

disputed, as it is not essential to the

plaintiff’s opposition [In re Christian-

son Air Conditioning & Plumbing,

LLC, 639 S.W.3d 671, 676–678

(Tex. 2022)]. See Ch. 60, Special

Appearance, § 60.04[6].

Summary Judgment; Oral Rul-

ing. When the record shows the trial

court heard argument and docu-

mented its express rulings on the

pertinent objections in the reporter’s

record, the rulings need not be re-

duced to writing to preserve error. A

trial court’s on-the-record, unequivo-

cal oral ruling on an objection to

summary judgment evidence quali-

fies as a ruling under Appellate Rule

33.1 [Fieldturf United States v. Pleas-

ant Grove Indep. Sch. Dist., 642

S.W.3d 829, 838 (Tex. 2022)]. See

Ch. 100, Summary Judgment,

§ 101.10[2][a].

Jury Charge; Broad-Form

Charge. The Texas Supreme court

considered a parental rights termina-

tion case and concluded that the

broad-form charge used erroneously

commingled a valid termination

ground supported by sufficient evi-

dence with an invalid termination

ground supported by legally insuffi-

cient evidence [In the Int. of. J.W.,

645 S.W.3d 726, 751 (Tex. 2022)].

See Ch. 122, Jury Charge,

§ 122.04[4].

Appeals; Brief Contents. This

chapter is updated with the revised

requirement of listing parties and

counsel in the matter and their con-

tact information. See Ch. 150, Over-

view of the Appellate Process,

§ 150.51.

Attorney’s Fees; Prevailing

Party. Defendant who obtained take-

nothing judgment on main issue in

case was “prevailing party” and did

not need to show it was adversely

affected or obtain damages in order to

be awarded attorney’s fees [Sunchase

IV Homeowners Ass’n v. Atkinson,

643 S.W.3d 420, 424 (Tex. 2022)].

See Ch. 295, Attorney’s Fees,

§ 295.10[1].

Business and Commercial Law

Limited Liability Company; In-

demnification. Courts construe in-



demnification and advancement pro-

visions under the normal rules of

contract construction [In re Demattia,

2022 Tex. App. LEXIS 2380 *9

(Tex. App.—Dallas 2022, orig. pro-

ceeding) (advancement provision in

the company’s regulations covered

the lawsuit alleging wrongful mis-

conduct against former manager)].

See Ch. 183, Limited Liability Com-

pany, § 183.07[2].

Limited Liability Company;

Judgment Creditor. Despite Section

101.112(f)’s limitations, a post-

judgment injunction can coexist with

the charging order to enjoin the judg-

ment debtor from dissipating or

transferring assets to avoid satisfac-

tion of the judgment [Thomas v.

Hughes, 2022 U.S. App. LEXIS 5708

**6–10 (5th Cir. 2022)]. See Ch. 183,

Limited Liability Company, § 183.08.

Employment; Affordable Care

Act. The United States Supreme

Court held in, that individual and

state plaintiffs had no standing to

challenge the ACA’s minimum es-

sential coverage provision because

after Congress removed the penalty,

the federal government had no en-

forcement mechanism [California v.

Texas [___ U.S.___, 141 S. Ct. 2104,

2120, 210 L. Ed. 230 (Tex. 2021)].

See Ch. 203, Employer-Employee

Relations, § 203.29[1].

Employment; Arbitration. The

Texas Supreme Court has explained

that courts—and not arbitrators—

must decide whether the parties in

fact delegated the arbitrability ques-

tion to the arbitrator, whether the

parties are bound by a given arbitra-

tion clause, and whether the parties

made a valid and presently enforce-

able agreement to arbitrate. Further-

more, courts should not assume that

the parties agreed to arbitrate arbitra-

bility unless there is clear and unmis-

takable evidence that they did so

[Transcor Astra Grp. S.A. v. Petro-

bras Am. Inc., 2022 Tex. LEXIS 371

**35–36 (Tex. 2022)]. See Ch. 203,

Employer-Employee Relations,

§ 203.29[1].

Employment; Hostile Working

Environment. To establish a hostile-

work-environment claim, the em-

ployee must demonstrate that he or

she (1) belongs to a protected class;

(2) has suffered unwelcomed sexual

harassment; (3) the harassment was

based on her sex; (4) the harassment

affected a term, condition, or privi-

lege of employment; and (5) the em-

ployer knew or should have known

about the harassment and failed to

take prompt remedial action [United

States Court of Appeals for the Fifth

Circuit Yolanda Landry v. Leesville

Rehab. Hosp., 2022 U.S. App.

LEXIS 3321, *7 (5th Cir. 2022)]. See

Ch. 203A, Employment Litigation,

§ 203A.12[2][b].

Contracts; Settlement Interpre-

tation. “[T]he circumstances leave

no doubt that both parties intended to

fully and finally resolve all their dis-

putes “once and for all” and, to ac-

complish that objective, they know-

ingly agreed to disclaim any reliance

on the other parties’ representations.

Although they may not have ‘specifi-

cally discussed the issue which has

become the topic of the subsequent



dispute,’ they expressly discussed the

‘material issues’” [Transcor Astra

Group S.A. v. Petrobras Am, 2022

Tex. LEXIS 371 *23 (Tex. 2022).

See Ch. 210A, Contracts,

§ 210A.04[3][c].

Contracts; Illegal Contract. Be-

cause parties to a contract are pre-

sumed to be knowledgeable of the

law, the in Pari Delicto exception to

unenforceability does not apply to a

mistake of law. Invocation of the

doctrine, requires a mistake of fact

[see Cooke v. Karlseng, 2022 Tex.

App. LEXIS 2375 *18-*19 (Tex.

App.—Dallas 2022, no pet.) (memo

op.)]. See Ch. 210A, Contracts,

§ 210A.05[3][c].

Contracts; Enforceable Terms.

The Texas Supreme Court has set out

guiding principles for determining

whether contract terms constitute an

enforceable contract. First, courts

cannot rewrite the parties’ contract

but must construe it as a whole to

determine the parties’ purposes when

they signed it. Second, courts should

construe contracts to avoid forfei-

tures, which are disfavored under

Texas law, and instead find terms to

be sufficiently definite whenever the

language is reasonably susceptible to

such an interpretation. And third,

when courts construe agreements to

avoid forfeiture, they may imply

terms that can be reasonably implied

[Baby Dolls Topless Saloons, Inc. v.

Sotero, 642 S.W.3d 583, 2022 Tex.

LEXIS 267 **5–6 (Tex. 2022) (per

curiam). See Ch. 210A, Contracts,

§ 210A.20[1][a].

Contracts; Substantial Compli-

ance. This release includes a com-

pletely revised analysis of substantial

compliance under contract law. See

Ch. 210A, Contracts,

§ 210A.40[3][b].

Contracts; Attorney’s Fees. At-

torney’s may testify that a percentage

of their time would have been neces-

sary even in the absence of the unre-

coverable claim. However, generali-

ties about tasks performed will not

support a fee award [Desio v.

Bosque, 2022 Tex. App. LEXIS 1202

*12 (Tex. App.—Dallas 2022, no pet.

h.) (memo op.)]. See Ch. 217, Dam-

ages in Contract, § 217.20[1].

Personal Injury Litigation

Medical Malpractice; Damages.

The statute as to periodic payments

of future damages [Tex. Civ. Prac. &

Rem. Code § 74.503] grants a court

discretion to award both a lump sum

payment and additional periodic pay-

ments, but any such division must be

both consistent with the statutory re-

quirements and based on evidence

that there is some need for an imme-

diate lump sum payment [Colum.

Valley Healthcare Sys., L.P. v.

A.M.A., 2022 Tex. LEXIS 345 (Tex.

2022)]. See Ch. 321, Medical Mal-

practice, § 321.19[2][a].

Medical Malpractice; Causation.

When the negligence of multiple pro-

viders allegedly cause a patient’s sui-

cide, but the acts of each are so

concurrent that they cannot be exam-

ined in isolation, the correct approach

to causation is to consider whether

each provider’s individual negligence

was a substantial factor in the sui-

cide, and whether their combined



negligence was a but-for cause of the

suicide [Pediatrics Cool Care v.

Thompson, 65 Tex. Sup. Ct. J. 1032,

2022 Tex. LEXIS 401 (Tex. 2022)].

See Ch. 321, Medical Malpractice,

§ 321.08.

Medical Malpractice; Expert Re-

port. Any skepticism of the court

about the validity of an expert re-

port’s opinion on causation does not

make it conclusory; instead, such

skepticism is improper because it ex-

ceeds “the scope of the fair-summary

standard by impermissibly weighing

the credibility of the expert’s opin-

ions” [E.D. v. Tex. Health Care,

P.L.L.C., 644 S.W.3d 660 (Tex.

2022) (per curiam)]. See Ch. 321,

Medical Malpractice,

§ 321.15[1A][a].

Defamation; Publication Re-

quirement. When the jury was in-

structed to consider whether a spe-

cific statement set out in quotation

marks was published by the defen-

dant, but it was undisputed that the

statement was made only to the defa-

mation plaintiff, there was no evi-

dence of publication as a matter of

law and a contrary jury verdict had to

be set aside [Mem’l Hermann Health

Sys. v. Gomez, 65 Tex. Sup. Ct. J.

789, 2022 Tex. LEXIS 348 (Tex.

2022)]. See Ch. 333, Libel and Slan-

der, § 333.04[3[a].

False Imprisonment; Tim Cole

Act. A grant of habeas relief based

on a finding that ineffective assis-

tance of counsel caused the claimant

to plead guilty is not a determination

of actual innocence, so the comptrol-

ler properly denied compensation [In

re G.S., 644 S.W.3d 160 (Tex.

2022)].

Legal Malpractice; Attorney Im-

munity. Although both Texas and

federal statutes criminalize wiretap-

ping and create civil liability for use

of intercepted communications, attor-

ney immunity barred the claim based

on Texas law, but was not a defense

to the separate federal law claim

[Taylor v. Tolbert, 644 S.W.3d 637

(Tex. 2022)]. See Ch. 322, Profes-

sional Malpractice, § 322.02[1][f].

Legal Malpractice; Tolling of

Limitations. The Hughes tolling rule

focuses on the last action of right

taken by the potential malpractice

plaintiff, not by any other parties to

the underlying action, so the pen-

dency or availability of an appeal by

another party does not extend tolling

as to the malpractice claims unless

the plaintiff participates in those pro-

ceedings [Zive v. Jeffrey R. Sandberg

& Palmer & Manuel, P.L.L.C., 644

S.W.3d 169 (Tex. 2022)]. See Ch.

322, Professional Malpractice,

§ 322.02[1][e].

Proportionate Responsibility;

Expiration of Limitations. If a des-

ignated responsible third party is the

plaintiff’s employer so that the work-

er’s compensation statutes barred any

suit against the employer, no statute

of limitations applies to that claim, so

the defendant can designate the em-

ployer regardless of the length of

time between the injury and the mo-

tion to designate [In re YRC Inc., 65

Tex. Sup. Ct. J. 1539, 2022 Tex.

LEXIS 541 (Tex. 2022) (per cu-

riam)]. See Ch. 291, Proportionate



Responsibility; Contribution and In-

demnity, § 291.03[2][b].

Settlements; Scope of Release.

The language of a release barred any

and all claims seeking to invalidate

an underlying settlement agreement

based on conduct that occurred be-

fore its effective date, because invali-

dation does not concern any “breach,

enforcement, or interpretation” of the

agreement. The disclaimer of reli-

ance provision was enforceable be-

cause the parties intended a “once

and for all” settlement of their preex-

isting disputes. [Transcor Astra Grp.

S.A. v. Petrobras Am. Inc., 65 Tex.

Sup. Ct. J. 891, 2022 Tex. LEXIS

371 (Tex. 2022)]. See Ch. 102,

Settlement, §§ 102.07, 102.102[1][c];

Ch 336, Fraud, § 336.04[5][a].

Tort Claims Act; Emergency Ex-

ception. In an action arising from

harm to innocent bystanders during a

police chase, allegations that officer

violated various city policies in initi-

ating and continuing the pursuit did

not negate the applicability of the

emergency exception because inter-

nal police policies are not a “law” or

“ordinance” under Tex. Civ. Prac. &

Rem. Code § 101.055. That the offi-

cer took precautions to avoid harm to

others showed that there was no con-

scious indifference or reckless disre-

gard as required to remove the offi-

cer’s conduct from the exception

[City of San Antonio v. Maspero, 640

S.W.3d 523 (Tex. 2022)]. See Ch.

293, Claims Against Governmental

Entities, §§ 293.10[4][c], 293.12[4].

Tort Claims Act; Official Immu-

nity. A lower court errs if it extends

the need-risk analysis to determine

official immunity of an officer out-

side of the pursuit and emergency-

response contexts; instead, the “risk”

prong is disregarded, and the officer

need only show that a reasonably

prudent officer faced with the same

circumstances could have believed

that his conduct was justified [City of

San Antonio v. Riojas, 640 S.W.3d

534 (Tex. 2022)]. See Ch. 293,

Claims Against Governmental Enti-

ties, § 293.13[2][e].

Premises Liability; Scope of Pro-

tections of Chapter 95. Even if there

are two separate improvements under

construction, if the petition alleges

negligence at both sites created or

contributed to a dangerous condition

of one of the improvements, Chapter

95 applies to a loss suffered at that

site. Though there must be negli-

gence regarding the improvement’s

condition or use, and that negligence

must be a cause of the plaintiff’s

damages, it need not be the only

cause [Energen Res. Corp. v. Wal-

lace, 642 S.W.3d 502 (Tex. 2022)].

See Ch. 310, Premises Liability,

§ 310.02[3][d].

Premises Liability; Scope of Pro-

tections of Chapter 95. Because the

employees of a subcontractor admit-

ted knowledge that the power lines at

a worksite were energized, the dan-

ger they presented was open and

obvious, so the property owner had

no duty to provide any additional

warning [SandRidge Energy, Inc. v.

Barfield, 642 S.W.3d 560 (Tex.

2022)]. See Ch. 310, Premises Liabil-

ity, § 310.02[3][d].



Premises Liability; Invocation of

Protections of Chapter 95. Because

the owner must initially establish that

Chapter 95 applies, a no-evidence

motion for summary judgment is not

available as to that preliminary issue;

instead, only a traditional motion for

summary judgment may be brought.

But once that issue has been deter-

mined, the owner may file either a

no-evidence motion or a traditional

motion on the elements of control

and actual knowledge [Weekley

Homes v. Paniagua, 65 Tex. Sup. Ct.

J. 1548, 2022 Tex. LEXIS 550 (Tex.

2022) (per curiam)]. See Ch. 310,

Premises Liability, § 310.02[3][d].

Premises Liability; Ownership

Requirement. The rule that a prem-

ises liability claim is not available

against a former owner of the prop-

erty applies regardless of whether it

was the sole owner of the property, or

was instead a tenant-in-common with

other owners who retained their in-

terests after the former owner sold all

of its interest in the property. Be-

cause liability is barred, the former

owner also cannot be designated as a

responsible third party [In re Ea-

gleridge Operating, LLC, 642

S.W.3d 518 (Tex. 2022)]. See Ch.

291, Proportionate Responsibility;

Contribution and Indemnity,

§ 291.03[2][b]; Ch. 310, Premises Li-

ability, § 310.02[6].

Premises Liability; Unreason-

able Danger Requirement. A divot

in the pavement of a grocery store

parking lot that was approximately

3/4-inch deep did not pose an unrea-

sonable danger as a matter of law,

and expert testimony to the contrary

did not change the analysis because

undisputed, material facts established

that “divot was small, unremarkable,

and had posed no previous safety

concerns” [United Supermarkets,

LLC v. McIntire, 65 Tex. Sup. Ct. J.

1552, 2022 Tex. LEXIS 543 (Tex.

2022) (per curiam)]. See Ch. 310,

Premises Liability, § 310.05[2][a].

Insurance Litigation

Liability Insurance; Duty to De-

fend. When the underlying petition

states a claim that could trigger the

duty to defend, but the eight-corners

rule is not determinative of whether

coverage exists due to a gap in the

petition’s allegations, extrinsic evi-

dence may be considered, but only if

the evidence: (1) goes solely to an

issue of coverage and does not over-

lap with the merits of liability; (2)

does not contradict facts alleged in

the petition; and (3) conclusively es-

tablishes the coverage fact to be

proved [Monroe Guar. Ins. Co. v.

BITCO Gen. Ins. Corp., 640 S.W.3d

195 (Tex. 2022)]. See Ch. 341, Li-

ability Insurance, § 341.04[3][b].

Liability Insurance; Duty to De-

fend. When the policy defined auto

as a vehicle “designed for travel on

public roads,” an underlying petition

alleging injuries from the use of a

golf cart could not and did not trigger

the duty to defend because golf cart

is defined by the Transportation Code

as a vehicle designed for use on a

golf course [Pharr-San Juan-Alamo

Indep. Sch. Dist. v. Tex. Pol. Subdi-

visions Prop./Casualty Joint Self Ins.

Fund, 642 S.W.3d 466 (Tex. 2022)].



See Ch. 341, Liability Insurance,

§ 341.04[3][b].

Automobile Insurance; Assess-

ment of Damage to Vehicle. When

an auto accident occurs and makes

the vehicle inoperable, the insurer

does not have any general negligence

duty to warn or instruct the insured

on how to safely take pictures of the

damaged vehicle at the accident site

in order to avoid being struck by

traffic. These circumstances also do

not fall within the insurer’s duty of

good faith and fair dealing [Elephant

Ins. Co., LLC v. Kenyon, 644

S.W.3d 137, 149–151 (Tex. 2022)].

See Ch. 290, Negligence,

§ 290.02[2][b]; Ch. 345, Unfair In-

surance Practices, § 345.15[1].

Family Law

Post-Dissolution Property Divi-

sion. The Texas Supreme Court has

held that when community property

is left undivided by a divorce decree,

the former spouses may seek either a

partition of the property under the

Property Code or a just-and-right di-

vision under Family Code Sections

9.201 et seq. If either former spouse

invokes the just-and-right standard,

that will be the rule of decision. The

divorce court does not have exclusive

jurisdiction over the action [S.C. v.

M.B., ___ S.W.3d ___, 2022 Tex.

LEXIS 538 (Tex. 2022)]. See Ch.

364, Post-Dissolution Property Suits,

§§ 364.20, 364.21.

SACPR Enforcement. Texas

courts of appeals have taken different

approaches to the question of what

constitutes compliance with a posses-

sion order when the child refuses to

go with the noncustodial parent. See

Ch. 372, Enforcement of SAPCR Or-

ders, § 372.02[6][a][ii].

Termination of Parental Rights.

The mandatory dismissal deadline for

termination suits brought by the

Texas Department of Family and

Protective Services, set out in Family

Code Section 263.401, is discussed in

Ch. 381, Termination of Parental

Rights, § 381.20[6].

Adoption. The Corpus Christi

Court of Appeals has set out the

factors that a court considers when

deciding whether there is good cause

to unseal adoption records. See Ch.

382, Adoption, § 382.07[2][a].

Real Estate Litigation

Real Property Taxes; Service of

Process. When public property or tax

records include contact information

for a defendant that was served by

publication, a court hearing a collat-

eral attack on a judgment on due

process grounds may consider those

materials because they are an integral

component of the record of the tax

foreclosure case itself, not extrinsic

evidence. Moreover, because service

by publication is available only when

an address for personal service is

unknown, when the records include

contact information for the defen-

dant, both the absence of diligence to

justify service by publication and the

denial of due process are established

as a matter of law. The taxpayer must

nevertheless comply with the deposit

or affidavit requirements of Tax Code

Section 34.08(a) in order to bring a

suit to recover the property [Mitchell

v. MAP Res., Inc., 65 Tex. Sup. Ct. J.



1019, 2022 Tex. LEXIS 402 (Tex.

2022)]. See Ch. 260, Real Property

Tax Suits, §§ 260.03[3], [7].

Restrictive Covenants; Short

Term Rentals. A statute authorizing

a Harris County HOA to regulate the

“use” of property [see Tex. Prop.

Code § 204.010(a)(6)] requires that

any such regulation be consistent

with the deed restrictions, so a short-

term rental bar on a preexisting town-

home development was not autho-

rized because it violated the covenant

that there would be “no restriction”

on the right of any owner to lease a

townhome [JBrice Holdings, L.L.C.

v. Wilcrest Walk Townhomes Ass’n,

644 S.W.3d 179 (Tex. 2022)]. See

Ch. 285, Restrictions, §§ 285.03[2],

285.04[6].

Construction Contracts; Cancel-

lation. If a contraction contract ex-

pressly provides that any notice of

cancellation must be in writing, that

requirement is a condition precedent

that is strictly enforced, so the failure

to comply renders any purported can-

cellation ineffective and the contract

remains in force. But because the

requirement is a condition precedent,

not a covenant, the failure to comply

is not a breach of contract and does

not relieve the other party of its

obligations under the contract [James

Constr. Grp., LLC v. Westlake

Chem. Corp., 65 Tex. Sup. Ct. J.

1096, 2022 Tex. LEXIS 428 (Tex.

2022)]. See Ch. 270, Improvement

Contracts, §§ 270.06, 270.21[1], [5].

Condemnation; Jurisdiction.

Property Code Section 21.001 grant-

ing a county court at law concurrent

jurisdiction in eminent domain cases

is a self-contained grant that is inde-

pendent of the general Government

Code provisions establishing the ju-

risdiction of county courts at law;

therefore, the assertion of counter-

claims or other additional claims that

are part of the eminent domain pro-

ceeding do not affect a county court

at law’s jurisdiction and do not re-

quire transfer to the district court,

regardless of the amount in contro-

versy [In re Breviloba, LLC, 2022

Tex. LEXIS 614 (Tex. 2022) (per

curiam)]. See Ch. 261, Condemna-

tion, §§ 261.43[1], [3], 261.100[1].

Condemnation; Regulatory Tak-

ing. A city ordinance permitting re-

fusal of utility service to a property

until outstanding utility bills are paid

was a mere regulation of a service

provided by the city, not a regulation

of the property itself and therefore

could not be basis of any claim for a

regulatory taking [City of Baytown v.

Schrock, 645 S.W.3d 174 (Tex.

2022)]. See Ch. 261, Condemnation,

§§ 261.05[2], 261.22[1].

Condemnation; Power to Con-

demn. Chapter 131 of the Transpor-

tation Code, an early 20th Century

statute that confers eminent domain

authority on corporations chartered

for the purpose of “constructing, ac-

quiring, maintaining, or operating

lines of electric railway between mu-

nicipalities in this state for the trans-

portation of freight, passengers, or

both,” applies to a modern high-

speed rail project between Texas cit-

ies. The corporations are not required

to show a reasonable probability that



the project will be completed as a

condition of invoking the power to

condemn [Miles v. Tex. Cent. R.R. &

Infrastructure, Inc., 2022 Tex. LEXIS

610 (Tex. 2022)]. See Ch. 261, Con-

demnation, §§ 261.11[2], [3], [5],

261.14[1].

Condemnation; Power to Con-

demn. A pipeline partnership had the

power to condemn because polymer-

grade propylene is an “oil product”

under Tex. Bus. Orgs. Code § 2.105,

and that statute is an independent

grant of condemnation power that is

not limited to carriers that transport

the products listed in Tex. Nat. Res.

Code § 111.002; partnership estab-

lished the public use requirement by

demonstrating that its pipeline served

at least one unaffiliated customer

[Hlavinka v. HSC Pipeline P’ship,

LLC, 65 Tex. Sup. Ct. J. 1234, 2022

Tex. LEXIS 446 (Tex. 2022)]. See

Ch. 261, Condemnation, § 261.11[4].

Oil and Gas; Division of Costs. A

deed requiring delivery “free of cost

in the pipe line, if any, otherwise free

of cost at the mouth of the well or

mine” means that postproduction

costs begin to be incurred when gas is

first delivered into any pipeline;

“gathering pipeline” on wellsite con-

stitutes a pipeline in both ordinary

sense of that term and industry termi-

nology, and nothing in the deed con-

tradicted that construction, so the

timing of the subsequent delivery

into a transportation pipeline was not

controlling [Nettye Engler Energy,

LP v. BlueStone Nat. Res. II, LLC,

639 S.W.3d 682 (Tex. 2022)]. See

Ch. 283, Oil and Gas Leases,

§ 283.03[8][a].

Adjoining Landowners; Water

Rights. The Texas Commission on

Environmental Quality (TCEQ) has

general jurisdiction over the initial

allocation of water rights, but once

those rights have been determined, its

jurisdiction does not include the au-

thority to adjudicate conflicting

claims to ownership of surface water

rights that are allegedly acquired with

title to the land; instead, the adjudi-

cation of such claims is exclusively

for the courts, not the agency [Pape

Partners, Ltd. v. DRR Family Props.

LP, 645 S.W.3d 267 (Tex. 2022)].

See Ch. 280, Adjoining Landowners,

§ 280.11[1].

Trespass to Try Title; Form of

Action. The jury’s determination that

an agreement existed between the

parties and that the defendant

breached it by failing to convey the

property established that the plaintiff

was vested with equitable title to the

property sufficient to maintain a tres-

pass to try title action; the plaintiff’s

error in designating the action in the

pleadings as one for breach of con-

tract did not affect the relief available

[Stelly v. Deloach, 644 S.W.3d 657

(Tex. 2022) (per curiam)]. See Ch.

250, Adverse Possession,

§§ 250.01[1], 250.100[1],

250.101[1]; Ch. 251, Trespass to Try

Title, §§ 251.01[1], 251.05[2],

251.101[1]; Ch. 257, Suit to Quiet

Title, § 257.01[3][b].

Partition; Former Community

Property. The Family Code provi-



sion authorizing an action by either

former spouse to divide community

property that went unaddressed by a

final divorce decree is not an exclu-

sive remedy, so a conventional parti-

tion action is available and trial

courts other than the court of divorce

have subject matter jurisdiction over

such an action [S.C. v. M.B., 65 Tex.

Sup. Ct. J. 1492, 2022 Tex. LEXIS

538 (Tex. 2022)]. See Ch. 284, Par-

tition, § 284.02[2].

Estate Code Litigation

Heirship; Common-Law Spouse

Standing. An alleged common-law

spouse who fails to demonstrate her

marital status has no standing to file

further pleadings in an estate admin-

istration. [Estate of Pandozy, 634

S.W.3d 288 (Tex. App.—Texarkana

2021, no pet.)]. See Ch. 391, Descent

and Distribution, § 391.07[9].

Executor; Removal. Mismanage-

ment of a decedent’s non-probate

assets by a personal representative is

not a ground for removal [In re Estate

of Collins, 638 S.W.3d 814 (Tex.

App.—Tyler 2021, no pet. ) (the trial

court abused its discretion for remov-

ing an independent executor when

the executor’s withdrawals during the

testator’s life were improper but the

executor was entitled to them as the

joint survivor)]. See Ch. 393, Ap-

pointment of Personal Representa-

tives, § 393.09[4][b][ii].

Will Construction; Mandatory

Terms. Certain terms that may seem

precatory in nature may be found by

the fact-finder to be mandatory de-

pending on the testator’s intent and

the context of the entire will, espe-

cially if it clearly expresses the testa-

tor’s intention in making a distribu-

tion of property [In re Estate of

Wharton, 632 S.W.3d 597 (Tex.

App.—El Paso 2020, no pet.) (hold-

ing that the term “desire” while nor-

mally precatory may be mandatory

depending on the context of the entire

will)]. See Ch. 394, Will Construc-

tion, § 394.05[2][b].

Creditors’ Claims; Waiver of Ju-

risdiction. A personal representative

waived jurisdiction by participating

in a lawsuit only naming the estate

[Sullivan v. Pound, 634 S.W.3d 318

(Tex. App.—San Antonio 2021, no

pet.)]. See Ch. 401, Creditors’

Claims, § 401.111[1][a].

Administrative Agencies

Contested Cases. In Dyer v. Tex.

Comm’n on Envtl. Quality, 646

S.W.3d 498, 2022 Tex. LEXIS 524,

*23 (Tex. June 10, 2022), the Texas

Supreme Court held that although

Tex. Gov’t Code § 2001.058(e) cur-

tailed a reviewing agency’s authority

to revisit adjudicative facts, Tex.

Gov’t Code § 2003.047(m) granted

the Texas Commission on Environ-

mental Quality the authority to

change findings of fact. See Ch. 422,

Contested Cases, § 422.01A.
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□ I-877 . . . . . . . . . . . . . . . . . . . I-877 thru I-878.1

□ I-917 . . . . . . . . . . . . . . . . . . . I-917 thru I-918.1

□ I-935 thru I-941 . . . . . . . . . . . . . . I-935 thru I-942.1

□ I-967 . . . . . . . . . . . . . . . . . . . I-967 thru I-968.1
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FILE IN THE FRONT OF THE FIRST VOLUME

OF YOUR SET

To order missing pages log on to our self service center, www.lexisnexis.com/printcdsc or call
Customer Services at 1 (800) 833-9844 and have the following information ready:

(1) the publication title;

(2) specific volume, chapter and page numbers; and

(3) your name, phone number, and Matthew Bender account number.

Please recycle removed pages.

MISSING FILING INSTRUCTIONS?

FIND THEM AT www.lexisnexis.com/printcdsc

Use the search tool provided to find and download missing filing instructions,

or sign on to the Print & CD Service Center to order missing pages or

replacement materials. Visit us soon to see what else

the Print & CD Service Center can do for you!

www.lexis.com
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