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Federal Securities Act of 1933.

Chapter 6, Restricted and Con-
trol Securities under the Federal
Securities. In this release, this chap-
ter has been updated to include the
most recent case law and legislative
developments.

Federal Securities Exchange Act
of 1934.

Chapter 5, Civil Liabilities Un-
der the Exchange Act. This updated
chapter has been amended to reflect
recent developments in Supreme
Court jurisprudence relevant to the
Exchange Act, with most attention
devoted to Omnicare, Inc. v. Labor-
ers Dist. Council Constr. Indus.
Pens. Fund and Lorenzo v. Sec. &
Exch. Comm’n, as well as the appli-



cation of these cases by lower courts.
This chapter also contains revisions
discussing other notable Supreme
Court cases, principally (i) Goldman
Sachs Grp., Inc. v. Arkansas Tchr.
Ret. Sys., (i) Salman v. United
States, (iii) China Agritech, Inc. v.
Resh, (iv) Merrill Lynch, Pierce,
Fenner & Smith, Inc. v. Manning,
and (v) Cyan, Inc. v. Beaver Cnty.
Emps. Ret. Fund. Additionally, this
chapter has been revised to reflect
significant developments in appellate
case law on topics including (i) the
application of Janus Cap. Grp., Inc.
v. First Derivative Traders, (ii) SLU-
SA’s pre-emption of state-court class
actions, (iii) the application of Mor-
rison v. Nat’l Australia Bank Ltd.,
(iv) the fraud-on-the-market theory
of liability under the Exchange Act,
(v) a company’s duty to disclose
information, and (vi) facts which
give rise to a strong inference of
scienter.

Chapter 7, Proxy Regulation.
The chapter updates reflect more
“subtraction” than “addition.” That
is, the United States Securities and
Exchange Commission’s most public

changes this year to the field of proxy
regulation were to repeal several
rules passed in the previous adminis-
tration regarding proxy voting ad-
vice. Further, this was the first year
after the adoption of the Universal
Proxy Card and many registrants
were working through the new pro-
cess. We also discuss the SEC’s new
proposed rules regarding excluding
shareholder proxy submissions. Ad-
ditionally, we discuss a new SEC-
investment adviser settled enforce-
ment action that had an effect on
proxy voting and its effect on small
advisers. Finally, we have also added
new citations to reflect more recent
decisions rendered over the last year
in this field.

Securities Primary Law Source-
book. Securities Primary Law
Sourcebook. Statutes in Volumes A,
B, and E are current through Current
as of Pub. Law 118-19, October 6,
2023. Federal Regulations in Vol-
umes A, B, D, and E are current
through the Federal Register of No-
vember 7, 2023.
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CHAPTER 6

Restricted and Control Securities under the

Federal Securities Laws

Arthur F. McMahon, II1, and Bryar W. Brandvold®

SYNOPSIS
§ 6.01 Introduction
§ 6.02 Why It Matters that Securities Are Restricted or Control Securities: Limitations
on Disposition
[1] Introduction
[2] General Availability of the Resale Exemption
[3] Limitations on Availability of Resale Exemption for Public Sales of
Restricted Securities
[a] General
[b] Legal Limitations
[c] Other Limitations on Public Sales of Restricted Securities
[4] Limitations on Availability of Resale Exemption for Public Sales of Control
Securities
[S] Limitations on Availability of Resale Exemption for Public Sales of
Unrestricted Securities by Non-Affiliates
[a] General
[b] Underwriters’ Compensation Securities
[c] Underwriters as Result of Rule 145(d) Reorganizations or Similar
Transactions
[d] Resale of Certain Securities Acquired Overseas
§6.03 Definition of Restricted Securities

“ This chapter was revised and updated by Arthur F. McMahon, III, and Bryar W. Brandvold. Mr.
McMahon is a partner in the Cincinnati office in the securities department of Taft Stettinius & Hollister
LLP and is a graduate of the Columbia University School of Law, where he was a Harlan Fiske Stone
Scholar and Senior Editor of the Columbia Law Review, and of Harvard College, where he graduated

magna cum laude.

Mr. Brandvold is an associate in the Cincinnati office in the securities department of

Taft Stettinius & Hollister LLP, and is a graduate of the Washington University School of Law, where he
graduated Order of the Coif and magna cum laude and was a senior editor of the Washington University
in St. Louis Law Review, and of Occidental College, where he graduated Phi Beta Kappa and magna cum

laude.
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RESTRICTED AND CONTROL SECURITIES
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Scope of Rule 144 Definition
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[b] Method of Acquisition

[4] Sources of Restricted Securities

[a] Introduction

[b] Status of Securities Acquired from the Issuer
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[ii]
[iii]

General
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In a Private Offering

[c] Status of Securities Acquired from an Affiliate

[d] Status of Securities Acquired from Another Holder
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[dii]
[iv]
[v]
[vi]
[vii]
[viii]
[ix]
[x]
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[xii]
[xiii]
[xiv]

[xv]

General

Underwriters’ Compensation and Similar Securities
Securities Acquired Through Employee Benefit Plans

Section 3(a)(9) Securities

Section 3(a)(10) Securities

Section 3(a)(11) Securities

Securities Acquired as Stock Dividends or in Stock Splits
Securities Acquired as Spin-Offs or Liquidating Distributions
Rule 145 Securities

Securities Acquired Overseas

Securities Acquired by “Underwriters” in Bankruptcy Code
Section 1145 Transactions

Securities Acquired Pursuant to Regulation CE

Securities Offered in Rule 801 or 802 Transactions

Securities Acquired in Section 4(a)(6) Crowdfunding Transactions
Securities Acquired in Resales Under Section 4(a)(7)
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§6.04
(1]
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[3]
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§ 6.05
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Duration of Restricted Status

Definition of Control Securities

Introduction
Rule 144 Definition of an Affiliate
Controlling Persons of the Issuer

Other Types of Affiliates

[a] General

[b] Persons Controlled by the Issuer

[c] Persons Under Common Control with the Issuer

Duration of Control Securities Status

Public Resales of Restricted Securities and Control Securities under Rule 144

Introduction
Nature of Rule 144
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SYNOPSIS

[a] General

[b] Approach of Rule 144

[c] Construction of Rule 144
[d] Nonexclusivity of Rule 144
[e] Amendments to Rule 144

Availability of Rule 144

[a] General

[b] Resale of Restricted Securities
[c] Sales of Control Securities

[d] Limitations on Availability for Sales of Restricted Securities and
Control Securities
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[ii] Sales of Securities Subject to Registration Rights

[dii] Sales of Restricted Securities to Be Followed by Purchases of
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[iv] Short Sales Against the Box
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[vi] Sales by Broker-Dealers
[vii] Sales by Subsidiaries of the Issuer
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Adequate Current Public Information Requirement—Rule 144(c)
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[b] Basis for Conditions of Rule 144(c)
[c] Requirements for Reporting Issuers
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[ii] Ninety-Day Waiting Period
[dii] Adequate Current Filings
[d] Requirements for Non-Reporting Issuers
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[ii] Adequate Current Information
[iii] Public Availability of Information
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[a] General
[b] Basis for Condition of Rule 144(d)
[c] Commencement of Holding Period
[i] General
[ii] Beneficial Ownership
[dii] Full Payment of Purchase Price
[d] Tacking Provisions
[i] General

[ii] Securities Acquired as Stock Dividends, in Stock Splits or in
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[iii] Securities Acquired in Conversions or Exchanges
[iv] Securities Acquired through Contingent Payment Provisions
[v] Pledged Securities
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[vi] Securities Acquired as Gifts
[vii] Securities Acquired by Trusts
[ viii] Securities Acquired by Estates
[ix] Securities Acquired upon Reclassifications, Mergers and Sales of
Assets
[x] Securities Acquired in Divorce Settlements
[xi] Securities Acquired from Closely Related Persons
[xii] Securities Acquired in Spin-Offs or Liquidating Distributions
[xiii] Cashless Exercise of Options and Warrants
[xiv] Section 3(a)(10) Securities
[xv] Other Securities Subject to Tacking Provisions
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Volume Limitation Requirement—Rule 144(e)
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[b]
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Basis for Conditions of Rule 144(e)
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[ii] Debt Securities

[d] Aggregation Provisions
[i] Principles

[ii] Aggregation Through Definition of ‘“Person”

[iii] Pledged Securities

[iv] Securities Acquired as Gifts

[v] Securities Acquired by Trusts

[vi] Securities Acquired by Estates

[vii] Securities Sold by Persons Acting in Concert

[ viii] Securities Acquired in Divorce Settlements

[ix] Securities Acquired from Closely Related Persons

[x] Securities Acquired in Spin-Offs or Liquidating Distributions
[e] Exemptions from Provisions of Rule 144(e)
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[c] Brokers’ Transactions
[d] Transactions with a Market Maker
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[b] Responsibilities of Sellers
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[d] Responsibilities of Issuers
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[11] Effects of Compliance with Rule 144
§ 6.06 Public Resales of Restricted Securities and “Control Securities” Outside Rule 144
[1] Availability of Resale Exemption
[2] Availability of Other Exemptions

§ 6.07 Private Resales of Restricted Securities and Control Securities to Qualified
Institutional Buyers under Rule 144A

[1] Nature and Philosophy of Rule 144A
[2] Conditions of the Rule 144A Exemption

[a] Overview of Conditions
[b] Reasonable Belief Buyer is a QIB
[i] Definition of QIB
[ii] Basis for Reasonable Belief
[c] Notice to Buyer of Reliance on Rule 144A
[d] Eligible Securities; Fungibility Prohibition
[i] General
[ii] Not of the Same Class
[dii] Not Convertible or Exchangeable for Same Class
[iv] When Issued
[v] Not Issued by an Investment Company
[e] Information Requirement
[i] General
[ii] How Right May Be Ensured
[dii] What Information Must Be Available
[3] Rule 144A Trading Markets
§ 6.08 Private Resales of Restricted Securities and Control Securities Outside Rule 144A
[1] Availability of Exemption
[2] Section 4(a)(1 1/2) Phenomenon
[a] Legal Basis
[b] When Available
[c] Effects of Use of Exemption
[3] Section 4(a)(7)
[a] Statutory Exemption
[b] Overview of Requirements
[c] Provision of Information
[d] Continuing Relevance of Section 4(a)(1 1/2)
[4] Resales Outside Sections 4(a)(7) and 4(a)(1 1/2)
§ 6.09 Resales Overseas

SUMMARY OF THIS CHAPTER

The restricted or control status of a security matters immensely because Section 4(a)(1)
of the Securities Act, the most common mechanism for secondary sales of securities under
the federal securities laws, is not available for them. The reason for this is that Section
4(a)(1) is not available for sale of securities held by, inter alia, issuers, persons deemed by
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RESTRICTED AND CONTROL SECURITIES 6-6

the law to be functionally equal to the issuer (control securities) and persons acting on
behalf of the issuer (restricted securities) whom the law calls “underwriters”.

While the law makes many of the same sales mechanisms that issuers use available to
secondary sellers, including registration and many of the so-called private placement
exemptions from registration, the most common vehicle secondary sellers use to sell
restricted and control securities of a class registered under Section 12 of the Exchange Act,
is Rule 144. Rule 144 provides two safe harbors for such sellers. For seller of control
securities, Rule 144 provides a time and volume based mechanism that allows control
persons to “dribble” their securities into the market in small amounts over time. For sellers
of restricted securities, Rule 144 provides that they will no longer be deemed an
underwriter (and therefore may sell pursuant to Section 4(a)(1)) if they hold their securities
for minimum time period and certain other conditions are satisfied.

More specifically, the term “restricted securities” is defined in Rule 144(a)(3) to include
all securities acquired from the issuer or an affiliate of the issuer in a transaction or series
of transactions not involving any public offering. All securities acquired from the issuer in
a private offering are restricted. Securities acquired from affiliates of the issuer or from
unaffiliated third parties may be restricted or not depending on the nature of the transaction
and their status in the hands of the prior holder.

While not “restricted,” “control securities” are also subject to certain limitations,
including the non-availability of the Section 4(a)(1) resale exemption. Securities obtained
from a person other than an issuer or affiliate can become subject to limitations if sold to
a person to whom restrictions apply (e.g. an officer or director). See § 6.04 infra.

Rule 144 provides that resales of restricted and control securities by the issuer and
affiliates of the issuer will not be deemed a “distribution” if certain specified conditions are
met. While Rule 144 is not the exclusive lawful method of effecting sales of restricted and
control securities, for some transactions (such as the public resale of control securities)
other methods may not be available. Those relying on the resale exemption under Section
4(a)(1) for public resales in the absence of compliance with Rule 144 must meet a
substantial burden of proof to sustain that exemption. Rule 144 is also available for resales
of those few categories of unrestricted securities that are not freely tradeable by
non-affiliates. Rule 144 imposes different conditions on resales depending whether the
seller is an affiliate or non-affiliate of the issuer.

Rule 144(c) requires that there be adequate current information available about the
issuer. This requirement is satisfied if the issuer is subject to the reporting requirements of
Section 13 or 15(d) of the Exchange Act for at least 90 days prior to the time of the
proposed sale and has filed all reports required to be filed during the preceding 12 months.
If the issuer is a non-reporting issuer, it may meet the adequate current information
requirement by voluntarily filing reports or by making publicly available the information
specified in clauses (1) through (14) and (16) of Rule 15¢2-11(a)(4) under the Exchange
Act.

Rule 144(d) imposes a six-month holding period for restricted securities when the issuer
is a reporting company under the Exchange Act and one year holding period when the
issuer is not a reporting company under the Exchange Act and does not make public
information specified under Rule 15¢2-11(a)(4) under the Exchange Act. This time period
generally commences on the day the securities are acquired from the issuer or an affiliate
of the issuer. Where restricted securities are purchased, the holding period will not
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6-7 SUMMARY OF THIS CHAPTER

commence until the purchaser becomes the beneficial owner and the entire purchase price
is paid. In transactions not involving a purchase, the time when economic risk commences
must be determined from the nature of the transaction. In general, holders of restricted
securities may “tack’ the period for which they held the securities to the period for which
the securities were held by a previous holder unaffiliated to the issuer. Under certain
circumstances, securities may even be deemed to have been acquired by a non-affiliate as
of a date when the securities were actually held by an affiliate. In addition, under certain
circumstances, the holder of restricted securities may tack on to the applicable holding
period the period during which securities that were economically equivalent to the
restricted securities proposed to be sold were held.

Rule 144(e) imposes volume limitations for sales by affiliates. The amount of securities
to be sold pursuant to Rule 144 together with the amount of the securities already sold
during the three month period preceding the date of the proposed sale must be limited to
the greater of one percent of the outstanding securities of the class being sold or the average
weekly trading volume for the class during the four week period preceding the date of the
proposed sale.

Rule 144(f) requires that sales of securities by affiliates under Rule 144 be made either
in brokers’ transactions, in transactions directly with a market maker, or in certain riskless
principal transactions. Except in the case of riskless principal transactions, the seller is
precluded from soliciting or arranging for the solicitation of orders to buy the securities
proposed to be sold and from making any payments respecting the proposed sale to anyone
other than the broker executing the order to sell the securities. See § 6.05[6] infra. Under
Rule 144(h), prior to any sale of restricted or control securities under Rule 144 above a
specified threshold, a notice on Form 144 must be filed in connection with sales by affiliates
with the Commission and with the principal exchange on which the securities proposed to
be sold are admitted to trading.

If the seller is unfamiliar with the rule’s requirements and does not have counsel, an
experienced broker can assist in compliance with the rule. Although compliance with Rule
144 is the seller’s primary responsibility, it is also the issuer’s responsibility to guard
against unauthorized sales of restricted securities by obtaining investment representations
from the purchaser, placing legends on the stock certificates, and placing stop transfer
instructions with its transfer agent. See § 6.05[9] infra.

In theory, public sales of restricted securities may take place outside Rule 144 in reliance
on the resale exemption under Section 4(a)(1) and exemptions under Sections 3(a)(10) and
3(a)(11), and Regulation A. The Commission has warned that those selling outside Rule
144 in reliance on the resale exemption will have a heavy burden of proving the availability
of the exemption. As a practical matter, Rule 144A is most commonly used in capital
raising transactions by issuers, in which an investment bank acts as underwriter uses Rule
144A to place securities with large institutional investors. Accordingly, while Rule 144A is
technically a resale safe harbor, as a business matter Rule 144A is more commonly
associated with transactions that are ultimately for the issuer’s account, not true secondary
sales. Because Rule 144A is not available for securities that are fungible with listed
securities, Rule 144A is not useful for holder of restricted or control securities of a class
that is public.

Rule 144A provides an exemption from registration for resales of restricted securities
made in accordance with its conditions. Any holder of restricted securities other than the
issuer may resell securities to a “qualified institutional buyer” as defined in Rule 144A.
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§ 6.01 RESTRICTED AND CONTROL SECURITIES 6-8

Such a resale will be deemed not part of a distribution and the seller, whether an ordinary
investor or dealer, will be deemed not an underwriter. See § 6.07 infra.

Outside Rule 144A, restricted and control securities may be resold privately in
transactions not amounting to “distributions” and thus entitled to the resale exemption. An
exemption for private resales is more readily available when the prospective purchasers are
a limited number of sophisticated investors who have access to information about the
issuer. Industry practice has established so-called “Rule 4(1 1/2)” for private resales. A
newly-created statutory exemption applies to private resales to accredited investors when
certain information is provided and other conditions are met. See § 6.08 infra.

Restricted and control securities may also be resold outside the United States in reliance
on Regulation S. Restricted securities of U.S. issuers resold in this manner remain
restricted. See § 6.09 infra.

§ 6.01 Introduction

The Securities Act of 1933 and the Securities Exchange Act of 1934 generally permit
members of the investing public to resell their securities in reasonable amounts in
ordinary trading transactions without registering the offering of those securities under
the Securities Act. Most such sales rely on the exemption from registration provided by
Section 4(a)(1) of the Securities Act.! Accordingly, most publicly held outstanding
securities are freely tradeable in the marketplace.

Certain resales of outstanding securities, however, may not be made routinely in
reliance upon the exemption from registration contained in Section 4(a)(1) (the “resale
exemption”).2 Most of those resales fall into two categories.® The first includes all
resales of the large number of presently outstanding restricted securities.* The second

1 See generally § 6.02 infra.

2 The conditions under which Section 4(a)(1) is available are discussed in more detail in § 4.01 supra.
See also § 6.02[2] infra. Section 4(a)(1) of the 1933 Act is reprinted in the Securities Primary Law
Sourcebook, Volume A, Section B (Matthew Bender).

3 A third, if less common, circumstance under which resales of securities are often constrained occurs
when the parties anticipate that securities will not be resold publicly. Often these securities are restricted
through buy-back arrangements or with a restriction that they can be sold only to others active in the
business. A fourth circumstance occurs when securities can only be held by licensed professionals, and
holding by others is prohibited by law, for example doctors in a medical professional corporation. A fifth
instance is found where regulatory restrictions place a limitation on the amount of securities which can be
held prior to triggering a requirement for regulatory filings, as is sometimes the case with early stage
insurance companies and banks. The anomalous case of securities sold in reliance on the exemption from
registration for “crowdfunding” under Section 4(a)(6) of the Securities Act, which can only be resold to
certain persons from a year, is discussed in § 6.03[4][e][xiV] infra.

4 An extensive SEC study undertaken in 2012 and updated in 2013 indicated that offerings made in
reliance on Regulation D (which would not represent the entirety of the private placement market) were
approaching $1 trillion per year at that time. Capital Raising in the U.S.: An Analysis of Unregistered
Offerings Using the Regulation D Exemption 2009-12, Vladimir Ivanov and Scott Baugess, Division of
Economic and Risk Analysis, U.S. Securities and Exchange Commission, July 2013. This study has been
updated several times (and expanded to cover other types of offerings exempt from SEC registration),
reflecting a total market size of more than $3 trillion in 2017. Capital Raising in the U.S.: An Analysis of
the Market for Unregistered Securities Offerings, 2009-2017, Scott Bauguess, Rachita Gullapalli and
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6-9 INTRODUCTION § 6.01

category includes all resales of any outstanding securities, restricted or unrestricted, by
a person who is in a control relationship with the issuer of those securities.>

In the case of restricted securities, the limitations on resale derive generally from the
manner in which the securities were acquired. In the case of securities held by a person
in a control relationship with the issuer, known as “control securities,” the limitations
on resale result only from the relationship between the existing security holder and the
issuer and exist only as long as the securities are held by that controlling security
holder.¢ Certain securities are subject to restrictions or resale on both counts because
they are restricted securities held by a controlling person. As a matter of the federal
securities laws, the difference, an important one as will be seen, between restricted
securities and control securities, on the one hand, and all other outstanding securities,
so-called “free-trading securities,” on the other hand, is that restricted securities and
control securities are not freely tradable.”

With limited exceptions, resales of restricted securities and control securities, at least
outside Rule 144, are not routine trading transactions. Accordingly, the Section 4(a)(1)
resale exemption is generally unavailable for their public resale.®

The general unavailability of the resale exemption for the public resale of restricted
securities and control securities, however, does not mean that such securities cannot be
lawfully resold under the federal securities laws. Their resale is simply made more
difficult because sellers must find another legal basis for selling their securities. The
difficulty is substantially mitigated by the broad availability of the Rule 144 safe
harbors for certain public resales of securities that were previously not considered
freely tradeable under Section 4(a)(1).°

Alternatively, such securities may sometimes be sold in reliance on Rule 144A.10
Where Rule 144 or Rule 144A are not available, it may still be possible to resell
restricted or control securities privately (through so-called “Section 4(a)(1/2)” trans-
actions, for example).!?

Vladimir Ivanov, Division of Economic and Risk Analysis, U.S. Securities and Exchange Commission,
Aug. 1, 2018. While the study now covers several exemptions from registration, not all of which result in
the issuance of restricted securities, offerings under Regulation D, where securities are restricted, comprise
the overwhelming majority of such offerings. Id., p.8.

5 Rule 144(a)(1) labels such a person an “affiliate”; regarding such definition, see § 6.04[2] infra. 1933
Act Rule 144 is reprinted in the Securities Primary Law Sourcebook, Volume A, Section C (Matthew
Bender).

8 But see the exception described in § 6.04[5] infra.

7 But see § 6.02[5] infra for exceptions to the freely tradable nature of unrestricted securities held by
other than a controlling person of the issuer.

8 For an extensive analysis of this difference, see § 6.02[2] and [3] infra.
® For an extensive analysis of Rule 144, see § 6.05 infra.

10 See § 6.07 infra.

11 See §§ 6.06 and 6.08 infra.
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§ 6.02 Why It Matters that Securities Are Restricted or Control Securities:
Limitations on Disposition

[1] Introduction

In addition to complying with the antifraud provisions of the federal securities laws,
every investor proposing to sell any securities of whatever nature in the United States
must also either sell them pursuant to an effective registration statement or in reliance
on an available exemption from the registration requirements of Section 5 of the
Securities Act.! While some holders may have registration rights or another way to
induce the issuer to make a resale registration statement available for them, many
holders do not have registration rights, and using such registration rights may be
impractical or unduly expensive in many circumstances.?2 Accordingly, most members
of the investing public desiring to lawfully resell securities must rely on an exemption
from the registration requirements of the Securities Act. The exemption customarily
relied on for most resales of outstanding securities is that contained in the Section
4(a)(1) resale exemption.3

[2] General Availability of the Resale Exemption

Section 4(a)(1) exempts from the Securities Act’s registration and prospectus
delivery requirements all “transactions by any person other than an issuer, underwriter,
or dealer.”* Those terms are defined in Sections 2(a)(4),5 2(a)(11),% and 2(a)(12)7 of the
Securities Act, respectively. As becomes obvious from reviewing those definitions, the
resale exemption is designed to allow ordinary holders of outstanding securities who
are not acting for the issuer or for a controlling person of the issuer and who are not
involved in the securities industry to sell their securities without concern for the

1 See Ch. 7 infra.

2 Frequently, the purchasers of securities from the issuer in a private placement under Section 4(a)(2)
of the Act or one of the related rules (see § 4.02 supra) will require the issuer to register the privately
placed securities upon the request of a specified percentage of the holders within a particular time frame.
In other cases, the purchasers of privately placed securities will be satisfied with “piggy-back” registration
rights. In the latter case, the holders of the privately placed securities will be able to cause their securities
to be registered only if the issuer happens to be preparing a registration statement in connection with an
unrelated offering. In light of the difficulty of lawfully selling restricted securities other than through a
restricted offering or pursuant to Rule 144 or Rule 144A, see § 6.06 and § 6.08 infra, investors should
consider registration rights if they do not wish to risk the need to hold restricted securities for the applicable
holding period.

3 Section 4(a)(2), which exempts non-public transactions from registration, is available to the issuer
only, and not for resale. Section 4(a)(2) is also discussed in § 4.03 supra.

4 Section 4(a)(1). With respect to resales generally, see R. Campbell, Jr., Resales of Securities Under
the Securities Act of 1933, 52 Wash. & Lee L. Rev. 1333 (1995).

5 Section 2(a)(4), discussed in § 4.02[1] supra, defines the term “issuer” as a “person who issues or
proposes to issue any security.” The definition is straightforward. It clearly means a corporation and
includes other persons such as promoters, for example, involved in the issuance of securities. It does not
include, however, ordinary investors.

€ See the text accompanying n.28 infra.

7 The Section 2(a)(12) definition of a dealer is discussed in § 4.02[3], and § 4.05 supra.
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registration provisions of the Securities Act. The ordinary investor, in other words,
being neither the issuer of the securities to be sold nor a dealer as that term is defined
in the Securities Act,® is permitted to sell securities without concern for the Securities
Act’s registration requirements, provided that neither the selling investor® nor any other
participant in the transaction is an underwriter within the meaning of Section 2(a)(11)
of the Securities Act. Section 2(a)(11) provides in pertinent part that an underwriter is:

[A]ny person who has purchased from an issuer with a view to, or offers or sells for an
issuer in connection with, the distribution of any security, or participates or has a direct
or indirect participation in any such undertaking, or participates or has participation in
the direct or indirect underwriting of any such undertaking . . . As used in this
paragraph the term “issuer” shall include, in addition to an issuer, any person directly
or indirectly controlling or controlled by the issuer, or any person under direct or
indirect common control with the issuer.1®

The result of this definition, as discussed more fully below, is that the Section 4(a)(1)
resale exemption is available for all private resales of outstanding securities by any
person other than the issuer or a dealer, but for only some public resales of some
outstanding securities by some holders, including some to routine trading transactions.

Upon close scrutiny of the language of Section 2(a)(11), it becomes clear that only
where the transaction itself is a part of a “distribution of any security” may the investor
be found to be an underwriter. Since a distribution requires a public offering,!? it is
simply not possible for the selling investor, its agent, or any other participant in the sale
to be a statutory underwriter where the transaction as a matter of all the relevant factors
is itself a private rather than a public offering and does not constitute, together with
certain other sales, a public offering.'2 Accordingly, the resale exemption is available
for all private resales of any outstanding securities by any investor. It is available to the
investor even if a broker is used to effect the private sale;!3 the selling investor is an
affiliate of the issuer of the securities;!* or the securities involved are restricted

8 The term “dealer” includes persons who act as agents for investors in buying and selling transactions,
as well as persons who buy and sell for their own accounts. In other words, persons who function as brokers
in a selling or purchasing transaction fall within the definition of dealer for purposes of Section 4(a)(1) of
the Act.

® The term “investor” will be used throughout this chapter to refer to a holder of outstanding securities
who is not a dealer within the meaning of Section 2(a)(12).

10 gection 2(a)(11) is discussed further in § 4.02[2] supra.
11 See § 4.02 supra.
12 See § 4.03 supra regarding the meaning of the term “public offering.”

13 value Line Fund, Inc. v. Marcus, 1965 U.S. Dist. LEXIS 9464, [1964—1966 Transfer Binder] Fed.
Sec. L. Rep. (CCH) 91,523, at 94,972 (S.D.N.Y. Mar. 31, 1965).

14 14
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securities.' Thus, private resales of restricted securities are always entitled to the resale
exemption.1®

A public resale of outstanding securities will often, but not always, involve a
“distribution” within the meaning of Section 2(a)(11), which generally means that an
underwriter is involved and the transaction cannot rely on the resale exemption. The
term “distribution,” though crucial to the issue of whether a selling investor or any
broker or other person involved in the transaction is a statutory underwriter rendering
the resale exemption unavailable, is not defined in the Securities Act, although various
differing definitions have been endorsed for differing circumstances.!” The courts and
the Commission appear to view particular cases in light of the purposes of the resale
exemption. There is no question that the resale exemption’s primary purpose is to
permit routine trading transactions.® It is also clear, however, that the resale exemption
was not intended to permit large secondary distributions by affiliates of the issuer or
others that would be substantially equivalent to a primary distribution from the
perspective of the purchasing members of the investing public.'® Neither was it
intended to provide a way around the registration requirements for an issuer by
allowing the immediate resale of securities privately placed by the issuer with affiliates
or others committed or likely to resell them to members of the investing public. The
vehicle Congress relied upon to separate permissible trading transactions from
secondary distributions and two-step primary distributions was the concept of the
“statutory underwriter,” that is, underwriter as defined in Section 2(a)(11). It follows
that the courts and the Commission are likely to interpret the critical term “distribution”
and the other key phrases contained in the definition of underwriter with this legislative
intent in mind.

15 Gilligan, Will & Co. v. Securities & Exchange Com., 267 F.2d 461 (2d Cir. 1959), cert. denied, 361
U.S. 896 (1959); Value Line Income Fund, Inc. v. Marcus, n.31 supra, at | 94,972.

16 For a discussion of the various methods of resale under Section 4(a)(1), see §§ 6.05-6.09 infra.

17 See § 4.02 supra. One court has equated the term “distribution” with “public offering,” at least in the
context of an attempted sale of restricted securities. Gilligan, Will & Co. v. Securities & Exchange Com.,
267 F.2d 461 (2d Cir. 1959), cert. denied, 361 U.S. 896 (1959). In a case before the Commission involving
a series of sales of unrestricted securities by affiliates of the issuer, the Commission found that a
distribution is “the entire process by which in the course of a public offering the block of securities is
dispersed and ultimately comes to rest in the hands of the investing public.” In the Matter of Ira Haupt &
Co., 23 S.E.C. 589, 597, [1945-1947 Transfer Binder] Fed. Sec. L. Rep. (CCH) 75,690 at 77,559
(1946), citing Oklahoma-Texas Trust, 2 S.E.C. 764, 769 (1937), aff’d, 100 F.2d 888 (10th Cir. 1939). More
recently, the Commission has indirectly defined a distribution at least in the context of attempted resales
of restricted securities and of “control securities” by deeming no distribution to exist if all of the conditions
contained in Rule 144 or Rule 144A are satisfied. See generally §§ 6.05 and 6.07 infra for a discussion of
those conditions. In the context of “pump and dump” schemes, Judge Easterbrook held that a plan to “move
securities from the issuer to the public, where they would trade freely” is a plan to engage in distribution.
SEC v. McNamee, 481 F.3d 451, 455 (7th Cir. 2007).

18 Ira Haupt & Co., 23 S.E.C. 589, 597, [19451947 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 75,690
at 477,559 (1946), at 602; H.R. Rep. No. 85, 73d Cong., Ist Sess., 13-14 (1933).

19 14,
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A public resale of outstanding securities will constitute or be a part of such a
secondary or two-step primary distribution rather than an exempt resale transaction
only if an underwriter is involved. Either the selling investor or any broker or other
participant in the transaction could conceivably be a statutory underwriter and cause the
loss of the resale exemption. If the selling investor is an affiliate of the issuer and uses
a broker to effect a public resale, then the broker would be a statutory underwriter.2°
Accordingly, the resale exemption is ordinarily unavailable for the public resale of
“control securities” through a broker’s transaction.

If the selling investor is not an affiliate of the issuer, the resale exemption is lost only
if it or someone it uses to effect the sale falls within the category of a statutory
underwriter. An ordinary investor or its agent may become a statutory underwriter in
one of the following ways:

* by purchasing from the issuer or controlling person, albeit through others, with
a view to distribution, rather than with investment intent;2!

* Dby offering or selling securities “for the issuer” or a controlling person in
connection with a distribution, whether or not pursuant to an actual agree-
ment;22 or

* by simply participating in a distribution involving the issuer or a controlling
person.23

While an investor’s intent at the time of the purchase is in theory determinative of
whether he falls within the category of an underwriter, it has proved an unworkable
standard. In reality, the best evidence of investment intent is the absence of any sale or
attempted sale of the securities in question for a substantial period of time. Of course,
the longer the period of time during which the investor holds the securities, the more
persuasive is the evidence that the investor is not a statutory underwriter.

It is, of course, ultimately a question of fact whether a particular seller is a statutory
underwriter. The availability of the exemption, however, must be proved by the investor
seeking to rely on it,24 a tough burden particularly in the context of an enforcement
proceeding brought by the Commission. In light of the risk of enforcement by the
Commission or of a suit by a purchaser and the severity of the remedies available in
either case,?> the resale exemption should not be relied upon casually for other than

20 gee discussion in § 6.02[3] infra.
21 See text accompanying n.21 supra.

22 14. See also Securities & Exchange Com. v. Chinese Consol. Benevolent Ass’n, 120 F.2d 738, 740
(2d Cir. 1941), cert. denied, 314 U.S. 618 (1941).

23 See text accompanying n.21 supra; see also Securities & Exchange Com. v. Chinese Consol.
Benevolent Ass’n, 120 F.2d 738, 740 (2d Cir. 1941), cert. denied, 314 U.S. 618 (1941), at 741. A person
need not be involved in the final step of a distribution to have participated in it. Geiger v. SEC, 363 F.3d
481, 487 (D.C. Cir. 2004).

24 SEC v. Continental Tobacco Co., 463 F.2d 137, 156 (5th Cir. 1972); SEC v. Ralston Purina Co., 346
U.S. 119, 126, 73 S. Ct. 981, 97 L. Ed. 1494 (1953).

2% See Chs. 9-11 infra.
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ordinary trading transactions in the absence of a no-action letter from the staff of the
Commission.

Given the purposes of the resale exemption, which are to allow private resales and
ordinary trading transactions, but not to permit secondary or two-step distributions
without registration, it is not surprising that the resale exemption, as interpreted by the
courts and the Commission, is broadly available for the resale of unrestricted securities
by non-affiliates of the issuer. In general, only in the case of an attempted sale of a
substantial amount of securities held for less than the holding period specified by Rule
144(d) or in a few other limited circumstances is the Commission likely to deem or
presume that a non-affiliate holder of unrestricted securities is an underwriter and
therefore unable to rely on Section 4(a)(1) for the public resale of those securities. It is
also not surprising that an investor holding restricted securities is generally regarded by
the Commission as an underwriter and therefore unable to rely on Section 4(a)(1)
except pursuant to Rule 144 when it makes a public resale of those securities, at least
until the securities become freely tradable under Rule 144.26 As discussed below, the
resale exemption is normally also unavailable for the public resale of control securities
because of the involvement of a statutory underwriter, whether the affiliate itself or the
broker acting for the affiliate.

If the resale exemption is not available to an investor for the sale of outstanding
securities because it falls within the category of an underwriter, that investor may not
lawfully resell its securities unless the transaction is registered under the Securities Act
or some other exemption from registration is available. Often the staff will permit such
a holder of unrestricted securities to sell limited amounts of securities immediately in
compliance with certain of the conditions of Rule 144.27

A second effect of a proposed seller of securities being an underwriter is that any
broker used for the sale will be unable to rely on either Section 4(a)(3)22 or 4(a)(4)?°
of the Securities Act to exempt its part of the transaction.3° In light of the rather

26 Gee “Resales of Restricted Securities under Revised Rules 144 and 145 and Section 4(1/2)”.
Davidson, Gordon K. Practising Law Institute Corporate Law and Practice Handbook Series PLI Order No.
13990, New York City, April 10-11, 2008.

27 See Rule 144 and discussion in § 6.05[3][e] infra.
28 Section 4(a)(3) is discussed in § 4.05 supra.

29 A broker’s transaction is limited to a transaction where the broker, among other things, “after
reasonable inquiry is not aware of circumstances indicating that the person for whose account the securities
are sold is an underwriter . . ..” Rule 144(g)(3), discussed in § 6.05[7][c] infra. See also In the Matter of
Ira Haupt & Co., 23 S.E.C. 589, 597, [1945-1947 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 75,690 at
q 77,559 (1946), at 598.

30 Unlike the presence of an underwriter, the presence of a broker does not render the resale exemption
unavailable to the selling investor despite the reference to dealers contained in Section 4(a)(1). Ruder,
Federal Restrictions on the Sale of Securities, 67 Nw. U.L. Rev. 1, 36-37 (Supp. 1972). The broker,
however, will violate Section 5 of the Act unless it relies on some other available exemption. Normally,
the broker will look to the exemption for brokers’ transaction contained Section 4(a)(4) of the Act for the
broker’s part of the transaction. Section 4(a)(4) of the Act is discussed § 4.04 supra.

Another option sometimes available for the broker is the dealer’s exemption contained in Section
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substantial penalties for a broker that sells securities in violation of Section 5,3! a seller
who is, or even may be regarded by the staff as, an underwriter may encounter difficulty
finding a reputable broker willing to publicly sell his securities.

[3] Limitations on Availability of Resale Exemption for Public Sales of
Restricted Securities

[a] General. At the risk of gross tautology, the sole, but critical, legal difference
between restricted securities3? and unrestricted securities is that unrestricted securities
may be freely traded by ordinary investors in reliance on the resale exemption,33
whereas restricted securities are not freely tradeable. The unavailability of the Section
4(a)(1) exemption for the public resale of restricted securities is the source of that
difference. This unavailability derives from the application of a broader interpretation
of the term “underwriter” when restricted securities rather than unrestricted securities
are involved. In short, dealings in restricted securities are treated differently from
ordinary trading transactions for securities regulation purposes.3* That difference in
treatment is based upon both the purpose of the Securities Act, which is to protect
investors through disclosure in the form of a registration statement and the resulting
periodic reports,3> and the purposes of the resale exemption.3®

An ordinary investor may resell securities in reliance upon Section 4(a)(1) of the
Securities Act provided that neither that investor nor any broker involved in the
transaction is an underwriter within the meaning of Section 2(a)(11) of the Securities
Act.?7 Since an investor cannot become an underwriter unless it is involved in (or
deemed to be involved in) a distribution, a private sale even of restricted securities by
any investor may lawfully be made in reliance upon the resale exemption.3® It is,
therefore, only in the context of a proposed public sale that the holder of restricted
securities is in a different position from a counterpart holder of unrestricted securities.

4(a)(3), discussed in § 4.03 supra. In that regard, see Resale by Institutional Investors of Debt Securities
Acquired in Private Placements, 34 Bus. Law. 1927, 1945-46 (1979).

31 I addition to the possible liabilities as described in Chs. 911 infra, the Commission may see fit to
revoke the broker’s registration as a broker-dealer or suspend it from membership in Financial Industry
Regulatory Authority (“FINRA”). See Section 15(b)(4)(D) (which permits the Commission to impose a
sanction upon a broker-dealer who has willfully violated the Securities Act) and Section 15A(g)(2) (which
permits a national securities association upon direction by the Commission to deny membership or
association with a member to any broker-dealer subject to a statutory disqualification); see, e.g., Ira Haupt
& Co., 23 S.E.C. 589, 597, [19451947 Transfer Binder] Fed. Sec. L. Rep. (CCH) 75,690 at 77,559 (1946).

32 See § 6.03 infra for the definition of the term “restricted securities” and an extended analysis thereof.
33 See § 6.02[2] supra; but see § 6.02[5] infra, for the limited exceptions to that general rule.

34 Alan J. Bowton, Public Resales of Restricted Securities in Reliance upon Section 4(1) of the
Securities Act, in Sales and Resales of Restricted Securities 1979, at 385, 388 (PLI Corporate L. & Practice
Course Handbook Series No. 314, 1979).

35 preamble of the Securities Act; see also the message of President Franklin D. Roosevelt, S. Rep. No.
47, 73d Cong., 1st Sess., 67 (1933) and H.R. Rep. No. 85, 73d Cong., 1st Sess., 1-2 (1933).

36 See § 6.02[2] supra.
37 See § 6.02[2] supra.
38 See § 6.02[2] supra.
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[b] Legal Limitations. By definition, restricted securities were acquired,
directly or indirectly in a series of transactions, from the issuer or an affiliate of the
issuer without a public offering.3® A significant aspect of a lawful private offering is that
the purchasers are likely to have been not ordinary investors, but rather sophisticated
investors who had no need for the protection afforded by a registration statement and
who did not purchase “with a view” to distribution.?® As a practical matter, no current
public information about the issuer may be available, even if investors had wanted it.4!
If substantial public resales of the restricted securities were to occur pursuant to the
resale exemption soon after the private offering, then the result would be the same as
an unregistered primary distribution by the issuer or secondary distribution by an
affiliate, though in two steps, pursuant to the Section 4(a)(2) and 4(a)(1) exemptions,
respectively. Because of the very real risk that the registration provisions of the
Securities Act would be frequently circumvented by this two-step distribution, virtually
every public resale of any restricted securities, at least for a material period of time
following the relevant private offering,#? is regarded separately as a distribution in
itself*3 or, together with the initial private offering and perhaps other resales, as a part
of “the entire process by which in the course of a public offering the block of securities
is dispersed and ultimately comes to rest in the hands of the investing public.”44
Accordingly, only private resales of restricted securities are clearly not distributions for
at least six months or a year following the private placement.*®

Since most public resales of restricted securities appear to involve a distribution
within the meaning of Section 2(a)(11)#¢ the investor may rely on the resale exemption
for such a sale only if it can establish that:

* the original purchase was with investment, or at least not distributive, intent;

* the resale is other than a sale for the issuer or for a controlling person; and

39 Rule 144(a)(3), discussed in § 6.03[2] infra.

40 Prior to 1990, such purchasers were generally required to show that they were purchasing with
“investment intent” and not with a view to resale. Since the adoption of Rule 144A in 1990, however, and
in view of Rule 144A’s objective of increasing secondary market liquidity for restricted securities, it is not
necessary that investors in private placements not purchase with a view to resale. It is merely necessary that
they not take with a view to public resale, or “distribution.” See the discussion of Rule 144A at § 6.07.

41 Current information would not be available unless voluntarily made so by the issuer or unless
required by Section 13 or 15(d) of the Exchange Act. The Section 13 reporting of information requirements
are triggered by the registration of securities under the Securities Act or the Exchange Act. Those reporting
requirements are not triggered by a private offering of securities.

42 See § 6.05[5] infra.

43 Gilligan, Will & Co. v. Securities & Exchange Com., 267 F.2d 461 (2d Cir. 1959), cert. denied, 361
U.S. 896 (1959), at 466-67.

44 In the Matter of Ira Haupt & Co., 23 S.E.C. 589, 597, [1945-1947 Transfer Binder] Fed. Sec. L. Rep.
(CCH) {75,690 at q 77,559 (1946).

45 See § 6.05[5] infra and discussion of “Section 4(a)(1 1/2),” § 6.08 infra.
46 See § 6.02[3] supra.
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* the resale does not amount to a participation in a two-step distribution.4”

As discussed above, if the investor is an affiliate of the issuer, the public resale will
usually involve an underwriter and the resale exemption will be therefore unavailable
regardless of the restricted or unrestricted character of the securities.*®

Unlike a routine resale of unrestricted securities by an ordinary investor, an
attempted public resale of restricted securities is itself strong evidence that the
non-affiliate investor is a statutory underwriter. The attempted sale is generally regarded
as a strong contradiction of an investment intent,*® making it virtually impossible for
an investor to argue that he or she did not take with a view to a distribution. Even if the
investor could convince the Commission of original non-distributive intent, the
Commission may still view the investor as an underwriter. At the time it adopted Rule
144, the Commission made clear that in its view “it is insufficient to conclude that a
person is not an underwriter solely because he did not purchase securities from an issuer
with a view to a distribution”%® Rather, the Commission indicated that the presence of
a distribution is, in the case of restricted securities, synonymous with underwriter
status.3® In other words, despite the express language of Section 2(a)(11) the
Commission apparently believes that all resales prior to the expiration of the holding
period>? are deemed to be “for the issuer” or the “controlling person” and therefore
render the selling investor a statutory underwriter unable to rely on the resale
exemption. In light of that view and the refusal of the staff of the Commission to issue
no-action letters regarding the availability of the Section 4(a)(1) exemption outside
Rule 144 for securities acquired since April 15, 1972,53 it is extremely difficult for any
holder of restricted securities to resell them publicly in reliance upon the resale
exemption outside the rule within a year (or six months, depending on the nature of the
issuer) of the private placement without risking a violation of the registration
requirements of the Securities Act.54

The public resale of securities is usually possible only with the assistance of a broker.
As explained above, the broker will violate the Securities Act unless its part of the
transaction is exempt from the registration requirements. Typically, the broker relies on
the dealer’s exemption contained in Section 4(a)(3) or the exemption for brokers’
transactions contained in Section 4(a)(4) of the Securities Act. Neither of those

47 SEC v. Ralston Purina Co., 346 U.S. 119, 126, 73 S. Ct. 981, 97 L. Ed. 1494 (1953).
48 See §6.04[1] infra.

49 Alan J. Bowton, Public Resales of Restricted Securities in Reliance upon Section 4(1) of the
Securities Act, in Sales and Resales of Restricted Securities 1979, at 392 (PLI Corporate L. & Practice
Course Handbook Series No. 314, 1979). Since the adoption of Rule 144A, the phrase “investment intent”
should generally be replaced with “non-distributive intent.”

50 preliminary note to Rule 144.

51 4.

52 Rule 144(d).

53 Sec. Act Rel. No. 33-6253, 1 Fed. Sec. L. Rep. (CCH) { 134A at { 1017-6 (1980).
5% But see § 6.06 infra.
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exemptions is available to the broker if the selling investor is an underwriter.5®
Accordingly, because, as discussed above, any investor attempting to publicly sell
restricted securities is also most certainly an underwriter at least in the Commission’s
view, reputable brokers are likely to refuse to effect the transaction except where all of
the conditions for a resale under Rule 144 can and will be satisfied.

In 1962, the Commission issued a release providing detailed guidance as to the
expected standards of conduct for broker-dealers. Under the Commission’s guidelines,
broker-dealers involved in the sale of large quantities of securities must ensure that they
are not participating in an illegal distribution. The broker-dealer must take affirmative
steps to verify the identity of the seller and any claimed registration exemptions, and
cannot rely on the statements of the seller or seller’s counsel. The thoroughness of the
investigation expected of a broker-dealer increases with the quantity of securities
involved in the sale. Failure to conduct a sufficient investigation may lead to liability
under the anti-fraud provisions of the securities laws if as a result the broker-dealer
makes recommendations without adequate basis or fails to disclose material information.¢

[c] Other Limitations on Public Sales of Restricted Securities. An investor
seeking to publicly resell restricted securities who believes that it falls outside the
category of a statutory underwriter and is therefore entitled to rely on the resale
exemption or who wishes to risk a possible violation of the Securities Act may find that
the resale will be difficult to complete because of limitations from sources other than
the possible unavailability of the Section 4(a)(1) resale exemption.

All restricted securities were acquired directly or indirectly from the issuer of those
securities or from an affiliate of the issuer in a private offering that was exempt from
registration under the Securities Act by reason of one of the private offering
exemptions.5” Normally those securities, if certificated, will bear a legend indicating
that they may not be transferred in the absence of registration or an available exemption
from registration. In addition, stop transfer instructions will generally have been issued
to the transfer agent. These precautions against resale will exist where explicitly
required by regulation for reliance upon a particular exemption. They are also typically
utilized by an issuer selling securities in reliance upon the statutory “private placement”
exemption contained in Section 4(a)(2) of the Securities Act to ensure the availability
of that exemption. The reason is that while neither the legend nor the stop transfer
instructions are necessary for the perfection of that exemption,3® (and may well be
ignored by issuers in smaller offerings), they assist in preventing resales to non-
qualifying investors that could at least in theory cause the loss of the exemption for the

95 See text accompanying n.34 supra.
56 Securities Act Release No. 4445, Fed. Sec. L. Rep. (CCH) | 76,820 (February 2, 1962).
57 See § 4.02 supra.

58 (. Schneider, Developments in Definition of a “Security”—1983/84 Update, 17 Rev. Sec. Reg. 851,
at 880 (1984).
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earlier offering and subject the issuer to liability for a violation of the Securities Act.5°
As a result, the transfer agent will not effect the transfer of the restricted securities
without direction from the issuer. The issuer is not likely either to direct the removal of
the legends or the stop transfer instructions or to authorize the transfer of the securities
until expiration of the holding period without an opinion of its or other counsels®
experienced in securities law that either Section 4(a)(1) or some other exemption from
the registration requirements of the Securities Act is available for the proposed resale
and that all of the requirements of that exemption have been or will be complied with
by the selling parties.5*

[4] Limitations on Availability of Resale Exemption for Public Sales of
Control Securities

Section 4(a)(1) exempts from the registration and prospectus delivery requirements
of the Securities Act any transactions by a person “other than an issuer, underwriter, or
dealer.”®2 As discussed above in connection with the resale of securities other than
“control securities,”®3 the availability of the resale exemption depends upon the lack of
involvement of anyone who falls within the category of a statutory underwriter. If none
of the selling security holder, the participating broker, or any other person involved in
the transaction is an underwriter, the seller may rely on the resale exemption; and the
broker, despite being a dealer, may rely on either the dealer exemption or the exemption
for brokers’ transactions contained in Sections 4(a)(3) and 4(a)(4) of the Securities Act,
respectively, without depriving the seller of the resale exemption.64

The resale exemption contains no express language regarding an affiliate or a control
person. Rather, Section 2(a)(11) goes on to specify that for purposes of defining an
underwriter only, the term “issuer” shall include “any person directly or indirectly
controlling or controlled by the issuer, or any person under direct or indirect common

59 Ruder, Federal Restrictions on the Sale of Securities, 67 Nw. U.L. Rev. 1, 36-37 (Supp. 1972), at
45.

80 There have been recent cases where attorneys were sanctioned for inappropriately issuing Rule 144
“clean” letters. In Packetport, the attorney issued an opinion letter to the transfer agent stating that the
transferor was a non-affiliate and had held the securities for two years. In response, the transfer agent
removed the restrictive legends from the shares. The attorney knew that this information was false. The
SEC charged the attorney and his accomplices with fraud and registration violations. See SEC v.
Packetport.com, Inc., Civ. No. 3:05-CV-1747 (D. Conn. 2005).

1 In this regard, the Commission is of little help. The staff takes the position that the placement and
removal of restrictive legends on securities is completely within the discretion of the issuer, that the
Commission has no authority to require the imposition or removal of those legends, and that the staff will
take no view respecting any right or duty of removal. See, e.g., Buck-Man Electronics Inc., SEC No-Action
Letter, 1981 SEC No-Act. LEXIS 3170, (March 4, 1981). But see SEC Act Rel. No. 33-8869 (2007), in
which the Commission noted it would not object to legend removal for non-control securities if all
conditions of Rule 144 are met after a 1 year hold period.

62 Section 4(a)(1), discussed in § 4.02 supra.
63 See § 6.02[1] supra.

64 See ns. 32-35 and accompanying text supra.
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control with the issuer.”’®5 In other words, an affiliate of the issuer is, as a result of that
language, an issuer for purposes of determining whether another person is an
underwriter. When an affiliate attempts to effect a public sale of securities, she will
generally engage a broker. The broker, because the affiliate is an issuer under Section
2(a)(11), will be selling “for an issuer” in connection with a distribution and therefore
become an underwriter. Since an underwriter, i.e., the broker, is involved in the
transaction, the transaction falls outside the resale exemption, rendering that exemption
unavailable to the affiliate.®¢ Accordingly, regardless of whether the affiliate is itself an
underwriter for purposes of Section 2(a)(11), it may almost never publicly sell “control
securities” in reliance upon Section 4(a)(1) of the Securities Act except pursuant to Rule
144.87

The primary effect of that result on the affiliate of the issuer is that the affiliate may
not lawfully resell any securities of the issuer publicly without causing a registration
statement to be filed and to become effective or finding another available exemption.
Another effect of that result is that even a holder of securities who either believes that
she is not an affiliate of the issuer or desires to risk possible liability for a violation of
the registration requirements of the Securities Act will find it virtually impossible to
complete the contemplated sale of securities.

Unlike restricted securities, control securities will occasionally contain no legend and
are generally not subject to stop transfer instructions. While technically the issuer has
no securities law obligation or reasons to prevent their resale it does have a general
interest in not participating in a violation of any of the securities laws and needs insiders
to disclose accurate information about their holdings in order to make accurate
disclosure itself. The affiliate then will often not encounter any difficulty from the
issuer’s transfer agent although many reputable brokers will be alert to the problems
posed by control securities.

[5] Limitations on Availability of Resale Exemption for Public Sales of
Unrestricted Securities by Non-Affiliates

[a] General. While a non-affiliate holder of unrestricted securities generally
may sell those securities freely in reliance upon Section 4(a)(1) of the Securities Act,
there are a few exceptions to this rule.®

[b] Underwriters’ Compensation Securities. As discussed further below,$?
underwriters’ compensation securities, at least those acquired in a registered public

65 Section 2(a)(11), discussed in § 4.06 supra in connection with controlling persons.
66 United States v. Wolfson, 405 F.2d 779, 782 (2d Cir. 1968), cert. denied, 394 U.S. 946 (1969).
67

Id.

68 In addition, holders of securities originally issued under the “crowdfunding” exemption from
registration under Section 4(a)(6) of the Securities Act, while able to rely upon Section 4(a)(1) for their
resales cannot be said to resell them “freely” as they may make those sales only to a specified universe of
transferees for a period of one year. See § 6.03[4][e][iv].

89 See § 6.03[4][e]lii] infra.
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offering, are regarded by the staff of the Commission as unrestricted securities, because
of their acquisition in a transaction involving a registered public offering. Unlike most
other unrestricted securities, including even such atypical categories of unrestricted
securities as those acquired through employee benefit plans,’® underwriters’ compen-
sation securities are not freely tradeable. The holders of these securities are literally
underwriters and, as such, are in the staff’s view forever excluded from relying upon
any Section 4 exemption. As a result, underwriters’ compensation securities, at least
until 1975, could not be sold unless they were registered by the issuer.”! Since 1975,
however, the staff has allowed the resale of certain underwriters’ compensation
securities in conformity with most of the requirements of Rule 144, even though the
rule is technically not applicable to unrestricted securities.”?

[c] Underwriters as Result of Rule 145(d)’® Reorganizations or Similar
Transactions. Where the surviving party to a business combination involving certain
shell companies uses securities as all or part of the consideration for the business deal,
security holders in the acquired company could be deemed to be underwriters if they
publicly resold the securities acquired in such a transaction. Rule 145(a) specifies that
an “offer” or “sale” will be deemed to occur with exchanges of securities in connection

70 See, e.g., Allied Technology, Inc. SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2909 (March
3, 1980), allowing resales of such securities by non-affiliates in reliance upon Section 4(a)(1).

71 D. Goldwasser, A Guide to Rule 144 at 125-27 (2d ed. 1978).

72 The Division of Corporation Finance now generally allows holders of underwriters’ compensation
securities acquired in a public offering who are not affiliates of the issuer to resell those securities to
members of the public in compliance with all of the requirements of Rule 144 (other than the filing of Form
144), provided certain other conditions are satisfied. These include the treatment of the securities so sold
as restricted (in which case tacking is permitted) in certain circumstances. Division of Corporation Finance,
Compliance and Disclosure Interpretations, Section 528.04 (Jan. 26, 2009). See also Sec. Act Rel. No.
33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(A), Question 10 n.8; Communications
Properties, Inc., SEC No-Action Letter 1978 SEC No-Act. LEXIS 1000 (April 13, 1978), Paulson
Investment Company, Inc., SEC No-Action Letter 1997 SEC No-Act. LEXIS 994 (November 10, 1997).
This policy exception to the Division’s previous rule that underwriters’ compensation securities could
never be resold pursuant to the exemption contained in Rule 144 has been extended to underwriters’
compensation shares issued in connection with a Regulation A offering, Florafax International, Inc., SEC
No-Action Letter, 1979 SEC No-Act. LEXIS 2209 (February 12, 1979), but not to such securities
inadvertently not included in the original registration statement, Dicomed Corp., SEC No-Action Letter
1981 SEC No-Act. LEXIS 4086 (October 5, 1981). It has also been extended to permit the resale of stock
acquired upon exercise of warrants issued as underwriters’ compensation, provided that the stock so
acquired has been held for a full two years from the date of exercise of the warrants. American Growth
Fund Sponsors, Inc., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 2720 (May 26, 1981). It has been
extended to allow a broker-dealer liquidating in bankruptcy to sell securities acquired by an underwriter
in connection with registered offerings but which admittedly were not underwriter’s compensation. Drexel
Burnham Lambert Inc., SEC No-Action Letter 1990 SEC No-Act. LEXIS 989 (July 25, 1990).

See § 6.03[4][e][ii] infra for a discussion of underwriters’ compensation securities acquired in a private
offering.

73 The Commission has proposed elimination of this provision (which embodies the presumptive
underwriter concept) and the resale provisions of Rule 145(c) and (d). Sec. Act Rel. No. 33-7391 [current
decisions] Fed. Sec. L. Rep. (CCH) { 85,908 (1997).

(Rel. 148-2/2024 Pub.627)



§ 6.02[5][d] RESTRICTED AND CONTROL SECURITIES 6-22

with certain reclassifications, mergers, consolidations and transfers of assets that are
submitted for the vote or consent of the security holders of a corporation. Accordingly,
the “sale” must be registered unless an exemption is available.

Under Rule 145(c), or the presumptive underwriter provision, any party to any
transaction of the type set forth in Rule 145(a) (other than the issuer) or an affiliate of
such party who publicly offers the securities acquired in such transaction is an
“underwriter,” but only where any party to a Rule 145(a) transaction is a shell company,
other than a business combination related shell company.”4

Any party to a transaction of the type set forth in Rule 145(a) involving a shell
company, other than the issuer, may resell the securities acquired in the transaction only
in compliance with the resale restrictions of Rule 145(d), which follow the require-
ments of Rule 144.75 If a person has expressly acknowledged or agreed in writing to be
subject to, and bound by, the previous provisions of Rule 145 with respect to securities
acquired in a transaction, such persons will presumably remain bound by those terms.
A holder currently subject to such restrictions may wish to seek a waiver or
modification of such writing to reflect the amendments to Rule 145.

[d] Resale of Certain Securities Acquired Overseas. Securities of U.S. issuers
sold overseas in reliance on Regulation S are restricted.”® Generally, securities of
non-U.S. issuers acquired overseas in reliance on Regulation S, at least once any
applicable distribution compliance period has expired, are unrestricted.”” This does not
automatically mean, however, that securities acquired overseas can be resold back into
the United States at the end of the distribution compliance period in reliance on the
resale exemption.”® The statutory definition of underwriter includes one who has

74 Rule 145(c), prior to the 2007 amendments to Rule 144, defined any party to any transaction of the
type set forth in Rule 145(a) (other than the issuer) or an affiliate of such party who publicly offers the
securities acquired in such transaction as an “underwriter” (and did not limit the designation to transactions
involving shell companies). Prior to the amendments, such a “presumptive underwriter” would be required
to comply with Rule 145(d) in connection with resales of the acquired securities even if the person,
following the transaction, were no longer an affiliate of the combined entity and even if such person
received registered securities in the business combination. The 2007 amendments, in short, eliminated the
presumptive underwriter provision of Rule 145(c), except with respect to transactions involving a shell
company.

7% Prior to 2007, the Commission had taken the position that Rule 145(d) applied to securities acquired
pursuant to exempt exchanges under Section 3(a)(10). Staff Legal Bulletin 3A (CF), June 18, 2008, states
that Rule 145(d) applies to Section 3(a)(10) exchanges only where a shell company is involved. See
§ 6.03[4][e]liii] infra.

76 Sec. Act Rel. No. 33-7505 (1998); see also Ch. 4, supra.

77 Sec. Act Rel. No. 33-6863, [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 84,524 (1990),
at n.110. See § 6.03[4][e][ix] infra.

78 The purpose of the distribution compliance period in Regulation S is to ensure that during the
offering period and in the subsequent aftermarket trading that takes place offshore, the persons complying
with the Rule 903 safe harbor (issuers, distributors and their affiliates) are not engaged in an unregistered,
non-exempt distribution of securities into the U.S. capital markets. In connection with the 2007
amendments to Rule 144, the Commission amended Regulation S to conform the distribution compliance

(Rel. 148-2/2024 Pub.627)



6-23 DEFINITION OF RESTRICTED SECURITIES § 6.03[2]

purchased from an issuer (including affiliates) “with a view to . . . distribution.”?®
Thus, a person that purchases securities overseas with the intention of selling them back
into the U.S. public markets at the end of any applicable distribution compliance period
may be deemed to be an underwriter and thus unable to rely on the resale exemption.
Although it may be difficult to prove that a public resale in these circumstances
amounted to a public offering or distribution, such transactions should be examined
carefully.

§ 6.03 Definition of Restricted Securities

[1] Introduction

The term “restricted securities” cannot be found in the original text of the Securities
Act or indeed in any of the federal securities laws. Over the years, the term was applied
by securities lawyers and other members of the securities industry to all securities that
were not freely tradeable because of restrictions resulting from the Securities Act. As
time went on the term was used more narrowly to refer to only that category of
restricted securities commonly referred to privately placed securities, as opposed to the
other category of restricted securities commonly called “control securities.” In 1972,
the Securities and Exchange Commission promulgated Rule 144, which codified that
narrower usage by expressly defining restricted securities to include only privately
placed securities,! although that definition has been expanded by subsequent amend-
ments to Rule 144.

[2] Rule 144 Definition
Paragraph (a)(3) of Rule 144 defines the term “restricted securities” to include:

* securities acquired directly or indirectly from the issuer, or from an affiliate of
the issuer, in a transaction or chain of transactions not involving any public
offering;

e securities acquired from the issuer that are subject to the resale limitations of
Rule 502(d) under Regulation D or Rule 701(c) under the Securities Act;

* securities that are acquired in a transaction or chain of transactions meeting the
requirements of Rule 144A;

e securities acquired from the issuer in a transaction subject to the conditions of
Regulation CE (Rule 1001);

e equity securities of domestic issuers acquired in a transaction or chain of
transactions subject to the conditions of Rule 901 or 903 under Regulation S;

e securities acquired in a transaction made under Rule 801 under the Securities

period in Rule 903(b)(3)(iii) for Category 3 reporting issuers to the amendments to the Rule 144 holding
period. Accordingly, U.S. reporting issuers are subject to a distribution compliance period of six months
under Regulation S (as opposed to the previous one-year distribution compliance period).

79 See n.21 supra and accompanying text.

1 See Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 78,487
(1972).
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Act to the same extent and proportion that the securities held by the security
holder of the class with respect to which the rights offering was made were, as
of the record date for the rights offering, “restricted securities” within the
meaning of paragraph (a)(3);

* securities acquired in a transaction made under Rule 802 under the Securities
Act to the same extent and proportion that the securities that were tendered or
exchanged in the exchange offer or business combination were ‘“restricted
securities” within the meaning of paragraph (a)(3);

* securities acquired from the issuer in a transaction subject to an exemption
under Section 4(a)(5) of the Securities Act.

Securities that fall outside the rule’s definition are normally unrestricted securities
for purposes of the federal securities laws, regardless of any limitations on their
disposition imposed by agreement, by any state statute, or otherwise.? In other words,
the lawful resale of unrestricted securities under the Securities Act is not limited as a
result of the manner of their acquisition,® though their resale may, of course, be
constrained because they are held by a controlling person of the issuer* or because of
other circumstances.>

[3] Scope of Rule 144 Definition

[a] Securities. Any outstanding security of whatever nature, for example, stock,
note, or investment contract, may be a restricted security, provided, of course, that the
so-called security is in fact a security within the meaning of Section 2(a)(1) of the
Securities Act.® The form of a security is never determinative of whether that security
is a restricted security.

2 Certain securities, frequently those of private or close corporations, are subject to various share
transfer restrictions imposed through shareholders’ agreements or otherwise. These restrictions on resale
are governed by the applicable state corporation law. The sale of securities is also, of course, normally
subject to the relevant state securities law or laws and to the Uniform Commercial Code, Article 8, in the
form adopted by the relevant state or states. All of these limitations, although matters of concern for
counsel representing the potential seller of securities, are outside the scope of this chapter. See also the
discussion of the limitations on crowdfunded securities at § 6.03[4][e][14].

3 For discussion of such limitations, see § 6.02[3] supra.
4 For discussion of the limitations on the resale of securities by affiliates, see § 6.02[4] supra.
5 See § 6.02[5] supra, and see n.3.

€ Section 2(a)(1) of the 1933 Act, reprinted in the Securities Primary Law Sourcebook, Volume A,
Section B (Matthew Bender), is discussed in § 2.01 supra. It is not always easy to determine whether a
particular interest falls within that definition of a security. In that regard, see generally Schneider, The
Elusive Definition of a Security, 14 Rev. Sec. Reg. 981 (1981), and its updates; Schneider Developments
in Defining a “Security,” 16 Rev. Sec. Reg. 985 (1983); Schneider, Definition of a “Security”—1983/84
Update, 17 Rev. Sec. Reg. 851 (1984); and Schneider, The Elusive Definition “Security”—1990 Update,
24 Rev. Sec. Reg. 13 (1991) for summaries of the elusiveness of the definition of the terms under the Act.
See also M. Steinberg & W. Kaulbach, The Supreme Court and the Definition of “Security”, 40 Vand. L.
Rev. 489 (1987).
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Certain securities, apparently either because of their intrinsic nature or because of the
protection that results from regulation other than through the securities laws,” are
completely exempt from the Securities Act’s registration requirements by one of
Sections 3(a)(2) through 3(a)(8), regardless of the nature of the transactions in which
they are involved.® These so-called exempt securities, therefore, are regulated only by
the antifraud provisions of the securities acts and are generally freely tradeable.®
Exempt securities, therefore, are outside the scope of this chapter.

[b] Method of Acquisition. A security takes on its restricted or unrestricted
character primarily as a result of the private or public manner of its acquisition by a
person other than the issuer. The actual method of acquisition,'® whether by purchase,
gift, bequest or pledge, is unimportant. Any outstanding security, no matter how
acquired, generally will be restricted if it was acquired from either the issuer or an
affiliate of the issuer in a transaction or chain of transactions not involving any public
offering.1!

[4] Sources of Restricted Securities

[a] Introduction. There are only two sources of all restricted securities: the
issuer of those securities'? or an affiliate of the issuer.13® In either case, the securities
must have been acquired in a transaction or series of transactions not involving any
public offering.!# While no other person can create a restricted security from an
unrestricted security, whatever the manner of the transaction, any person can render a
restricted security unrestricted by transferring it in a transaction involving a public

7 See Allen E. Throop & Chester T. Lane, Some Problems of Exemption Under the Securities Act of
1933, 4 Law & Contemp. Prob. 89 (1937).

8 Sections 3(a)(2) through 3(a)(8) are discussed in §§ 3.03-3.09 supra.

® But see Consolidated Freightways, Inc., SEC No-Action Letter 1982 SEC No-Act. LEXIS 3110
(November 27, 1982), in which the staff states that Section 3(a)(6) securities “are not ‘restricted securities’
within the meaning of Rule 144(a)(3).”

10 1 perhaps only one instance has it been argued that a transfer fell short of being an acquisition for
purposes of Rule 144(a)(3). In the no-action letter Equimark Corp., SEC No-Action Letter 1988 SEC
No-Act. LEXIS 279 (February 16, 1988), counsel argued that the distribution of unrestricted securities by
a partnership that was an affiliate of the issuer to its individual partners was not an acquisition and that
therefore the securities should remain unrestricted in the hands of those distributee partners. While the staff
concurred in counsel’s conclusion, it did not address the acquisition analysis, and its concurrence could
well be based on the non-sale nature of the transaction. Regarding no-action letters generally, see n.16
infra.

11 But see § 6.03[4][b] and § 6.03[4][e] infra for certain exceptions.

12 The term “issuer” is precisely defined by Section 2(a)(4) and is discussed in § 4.01[1] supra.

13 See § 6.04[2] infra with regard to the definition of the term “affiliate.”

14 See § 6.03[41[b][ii] infra with regard to the meaning of the term “public offering.” If the securities
were acquired from the issuer in a Rule 504 or 701 transaction, see § 6.03[4][e] infra, they are restricted
even though a prior distribution of the same securities by the issuer could have been public rather than
private.
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offering or, generally only in the case of foreign securities, outside the United States.!5
Otherwise, the security remains restricted whether held by a single holder or transferred
any number of times in transactions not involving a public offering.t®

[b] Status of Securities Acquired from the Issuer.

[i] General. If the holder of particular securities acquired them directly from
the issuer in a private offering, the securities became restricted as a result of that
transaction, are restricted in the holder’s hands, and will remain restricted until
transferred publicly.!? An issuer may create restricted securities by privately offering
authorized but previously unissued securities, in a typical capital-raising transaction. An
issuer may also create restricted securities by purchasing any of its outstanding
securities, restricted or unrestricted, in a private or public transaction and by privately
reoffering them. Their restricted character is determined by the non-public nature of the
offering by the issuer.18

Since the existence of a public offering is in most cases the basis for separating
restricted securities from unrestricted securities, the meaning of the term “public
offering” is crucial. Although Section 4(a)(2) of the Securities Act exempts from its
registration and prospectus delivery requirements ‘“transactions by an issuer not
involving any public offering,”® the Securities Act contains no definition of the term
“public offering.”2° At least for purposes of determining the availability of the so-called

15 See § 6.03[4][e][x] infra for a discussion of transactions outside the United States pursuant to
Regulation S.

16 See, e.g., Analysis & Technology, Inc., SEC No-Action Letter 1979 SEC No-Act. LEXIS 2208
(February 12, 1979). This letter is an interpretive letter issued by the staff of the Division of Corporate
Finance of the Commission. “An interpretive letter is one in which the staff provides an interpretation of
a specific statute, rule or regulation in the context of an actual fact situation.” Sec. Act Rel. No. 33-6253,
Fed. Sec. L. Rep. (CCH) { 134A (1980). Similarly, no-action letter is one in which a member of the staff
“indicates that the staff will not recommend any enforcement action to the Commission if the proposed
transaction described in the incoming correspondence is consummated. In some instances, the staff will
state in response to a no-action request that it is unable to assure the writer that it will not recommend” such
enforcement action if the transaction occurs as described. Id. Since December 1, 1970, these interpretive
and no-action letters have been made available to the public and are widely regarded, particularly in the
aggregate, as some evidence of the views of the Commission’s staff on the subject of the inquiries involved.
The Division has indicated that “[m]embers of the public are entitled to rely on no-action and interpretive
letters as representing the views of the Division. Such letters, however, set forth staff positions only and
do not constitute an official expression of the Commission’s views.” Id. All of the letters cited in this
chapter are available through LexisNexis, and the cites within this chapter to each letter cite to the relevant
electronic database where the letter can be located.

17 With respect to the status of restricted securities sold overseas, see § 6.09 infra.
18 But see § 6.03[4][b][ii] infra for limited exceptions.
19 Section 4(a)(2) is discussed in § 4.03 supra.

20 By contrast, Section 1145(c) of the federal Bankruptcy Code specifically states that securities
received pursuant to court-approved reorganization plans in bankruptcy proceedings are deemed to be
received in a public offering. Accordingly, they are unrestricted and outside the scope of this chapter. See,
e.g., Northeast Utilities, SEC No-Action Letter, 1991 SEC No-Act. LEXIS 264 (February 11, 1991);
Zenith Laboratories, Inc., SEC No-Action Letters 1990 SEC No-Act. LEXIS 37 (January 12, 1990);
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private placement exemption from registration contained in Section 4(a)(2), the term
has been interpreted by numerous courts,2* and less directly by the Commission, in
connection with the promulgation of various rules under Section 4(a)(2) and related
sections of the Securities Act.?22 Ultimately, the determination of whether a particular
transaction was a public offering must be made after considering such factors as the
number of persons to whom the securities were offered and sold, the amount of
securities acquired, the manner of sale, the adequacy of the then available information
about the issuer and the needs of the offerees at that time for the protection afforded by
the registration requirements of the Securities Act.23

While many transactions must be individually examined and measured in light of the
existing judicial and administrative standards for public offering, two types of sale
transactions are clearly public offerings for purposes of the definition of restricted
securities. The first is the rather obvious case of an offering of securities by or through
a securities broker in an open market transaction.?4 The second involves an offering that
is registered under the Securities Act. Since registration of the securities can be
accomplished by the issuer only by complying with the costly and otherwise
burdensome procedures required by the Securities Act and since private offerings may
take place in the absence of registration,?® securities offerings are registered only if
there is to be a public offering, and the securities sold under the registration statement
are unrestricted.?® In addition, a public offering probably occurs whenever securities are
distributed to the holders of a class of securities which is required to be registered under
the Exchange Act, even if Securities Act registration of the securities is not required
either because no sale or offer to sell is involved or because the transaction is explicitly
exempted from the registration requirement.

[ii] In a Public Offering. Public offerings are generally registered under the
Securities Act because they cannot meet the specific requirements of any of the

Cyclops Industries, Inc., SEC No-Action Letter 1988 SEC No-Act. LEXIS 626 (June 2, 1988).
21 See, e.g., SEC v. Ralston Purina Co., 346 U.S. 119, 73 S. Ct. 981, 97 L. Ed. 1494 (1953).
22 gee, . g., Regulation D, discussed in § 4.04 supra and Rule 144A, discussed in § 6.07 infra.

See generally C. Schneider, The Statutory Law of Private Placements, 14 Rev. Sec. Reg. 869 (1981).

24 See, e.g., Rio Grande Industries, Inc., 1989 SEC No-Act. LEXIS 490 (April 5, 1989).
25

23

See Ch. 4 supra.

26 See, e.g., Hechinger Co., SEC No-Action Letter 1990 SEC No-Act. LEXIS 771 (May 8, 1990)
(merger shares acquired in registered offering are not restricted); Nathan Golden, [1987 Transfer Binder]
Fed. Sec. L. Rep. (CCH) {78,409 (1987). In fact, registered securities are unrestricted even if they were
acquired in exchange for restricted securities. Vitro, Sociedad Anonima, SEC No-Action Letter 1991 SEC
No-Act. LEXIS 1278 (November 19, 1991); Kaneb Services, Inc., SEC No-Action Letter 1981 SEC
No-Act. LEXIS 3195 (March 9, 1981). But see R. B. Jones Corp., SEC No-Action 1974 SEC No-Act.
LEXIS 2209 (May 27, 1974) in which the staff of the Commission deemed the shares issued in connection
with the acquisition of a privately held company restricted despite their inclusion in a registration statement
prepared for other purposes; Kaiser Industries Corp., SEC No-Action Letter 1977 SEC No-Act. LEXIS
2138 (August 25, 1977), in which the staff deemed shares included in a registration statement to be
restricted securities even though an integral part of a public offering, because the cover page stated that
those shares were being purchased by a particular individual and were not being publicly offered.
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specialized exemptions available for those offerings. Certain public transactions,
however, may take place without registration if all of the requirements of an applicable
exemption can be satisfied. Where one of these exemptions is relied upon, the resulting
unregistered securities are in most cases unrestricted.2?

The Securities Act, together with certain related rules, provides several possible
transaction exemptions for an issuer proposing to sell securities in a public offering. If
the aggregate offering price of the securities to be offered does not exceed $20,000,000
or $75,000,000, as the case may be, and meets certain other conditions, the issuer may
be able to rely on the exemption for certain offerings contained in Regulation A
promulgated by the Commission under Section 3(b) of the Securities Act. Most states
require that the securities from such an offering be legended, even though the
Commission does not require it, although certain intra-state legending exemptions are
available. If the offering will be made only to residents of a single state by an issuer that
is also a resident of and doing business primarily in that state, the issuer may be able
to meet the requirements of the intrastate offering exemption contained in Section
3(a)(11) of the Securities Act or in the related Rule 147.28 Securities sold pursuant to
3(a)(11) are generally not restricted,2® although they cannot be transferred outside the
applicable state for nine months. Similar considerations apply to offerings made under
Section 4(a)(6) of the Securities Act and Regulation CF, the crowdfunding exemption.
The offering is essentially a public offering, but the securities cannot be resold except
to specified transferees for one year.3° The remaining two alternatives available to the
issuer are contained in Sections 3(a)(10)3* and 3(a)(9)32 of the Securities Act and are
limited to certain qualifying transactions that involve exchanges of securities.

27 But see § 6.03[4][e] infra. It is also possible for a transaction to be registered and yet not truly a
public offering, as where an institutional purchaser buys a block of shelf-registered securities directly from
the issuer. In such cases, the securities are not deemed to be restricted securities acquired from the issuer
in a transaction not involving any public offering, but the purchaser will still have to determine whether
it might be an underwriter in connection with the resale of such securities. Division of Corporation Finance,
Compliance and Disclosure Interpretations, Question 128.04 (Jan. 26, 2009).

28 Gection 3(a)(11) and Rule 147 are discussed in § 3.12 supra.

For information regarding the scope of the intrastate offering exemption, see J. Hicks, Exempted
Securities Transactions under the Securities Act of 1933, § 4.01 through § 4.09.

29 Division of Corporation Finance, Compliance and Disclosure Interpretations, Question 127.01 (Nov.
26, 2008). See § 6.03[4][e][vi] infra.

30 See § 6.03[4][e][iv], infra, for a discussion of the restricted nature of securities sold under Section
4(a)(6).

31 Section 3(a)(10) is discussed in § 3.11 supra. For information regarding the scope of the exchange
exemption contained in that section, see Loo & Soderbeck, The “Fairness Hearing” Exemption, 18 Rev.
Sec. & Comm. Reg. 73 (1985); Kreutz & Margiotta, Section 3(a)(10) of the Securities Act of 1933, A
Practical Alternative to the Private Offering Exemption in Mergers and Acquisitions, 635 PLI Corp. 505
(1989); Ash, Reorganizations and Other Exchanges Under Section 3(a)(10) of the Securities Act of 1933,
75 Nw. U.L. Rev. 1 (1980). See also Staft Legal Bulletin No. 4 (CF), September 16, 1997. For information
regarding abuse of the exemption to dump large amounts of unregistered securities into the public markets,
see Thomas S. Glassman, 3(A)(10) Financing: New Predatory Financing Using the Securities Act, 5 Mich.
Bus. & Entrepreneurial L. Rev. 99 (2016).
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Pursuant to Rule 701 of the Securities Act, an issuer who is not yet subject to the
reporting requirements of Section 13 or 15(d) of the Exchange Act may offer and sell
limited amounts of its securities pursuant to certain compensatory benefit plans and
written compensation agreements. Although the Rule 701 exemption is available for
public as well as private qualifying offerings, the rule expressly provides that all
securities issued pursuant to it are restricted.33

Rules 801 and 802 under the Securities Act provide exemptions from registration for
rights offerings and exchange offers made by non-U.S. issuers where a limited number
of shareholders of the subject class of securities are located in the United States. The
restricted status of the securities offered depends on the status of the subject
securities.34

The Bankruptcy Code provides an exemption from registration for reorganizations
pursuant to Section 1145.35 Since such transactions are public offerings, persons
acquiring securities thereby (other than those persons deemed “underwriters” by the
Bankruptcy Code) acquire unrestricted securities.3€

[iii] In a Private Offering. Since 1933 the traditional private placement by
the issuer has been exempted from registration by Section 4(a)(2) of the Securities Act,
which exempts all “transactions by an issuer not involving any public offering.”37 The
scope of this so-called private placement exemption turns on the meaning of the term
“public offering,” which, as stated above, is a factual determination for the issuer (and
counsel) after consideration of the relevant factors.38 Securities offered in this way are
restricted.

A holder of securities offered in this way will generally be aware of their restricted
nature because of actual knowledge that the issuer relied on Section 4(a)(2). Normally
there is no question that the issuer relied on the Section 4(a)(2) exemption. Usually, but
not always, the issuer will place a conspicuous legend on the face of the privately
offered securities. Typically, this restrictive legend would state that the securities were
not registered under the Securities Act and that they may not be resold or otherwise
transferred in the absence of registration or compliance with the requirements of an
available exemption from registration. Often the issuer will indicate in the legend (or
in the subscription agreement pursuant to which the investor acquires the securities)

32 Section 3(a)(9) is discussed in § 3.10 supra. For information regarding the more limited scope of that
exemption, see Campbell, Mergers, Acquisitions and Recapitalizations Under Section 3(a)(9) of the
Securities Act of 1933, 61 Va. L. Rev. 1957 (1975). See also Note, Distress Contingent Convertible Bonds,
104 Harv. L. Rev. 1857, 1871 n.77 (1991); Is Corporate Law Trivial?: A Political and Economic Analysis,
84 Nw. U.L. Rev. 5452 n.135 (1990).

33 See Rule 701 and see 6.03(3][a]lii] infra.

34 See Rules 801 and 802 and see § 6.03[4][e][xiii] infra.

3% 11 US.C. § 1145.

36 See, e. g., .LC.H. Corporation, SEC No-Action Letter 1997 SEC No-Act. LEXIS 528 (April 14, 1997).
37 Section 4(a)(2) is discussed in § 4.02 supra.

38 See § 6.03[3] supra.
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that any transfer of the securities will require an opinion of its or other counsel
respecting the availability of a claimed exemption from registration. Finally, the issuer
will commonly give stop transfer instructions to the transfer agent, a fact that can be
easily discovered by contacting the transfer agent before attempting a sale.

In addition, at least the first holder of privately placed securities will probably be
expressly informed by the issuer that the securities are restricted and that they may be
resold only in certain limited circumstances.®® Since the failure of the issuer to so
inform the purchasers of privately placed securities constitutes a material omission in
violation of the antifraud provisions of the Securities Acts,2° it is unlikely that the issuer
will fail to make this disclosure. Where the previous reliance on the private offering
exemption by the issuer is suspected but not obvious, however, the holder of the suspect
securities (or counsel) must confirm the use of Section 4(a)(2) or another exemption
through appropriate investigation.

Five other relevant private offering exemptions from registration are available to the
issuer. First, Section 4(a)(5) of the Securities Act provides an exemption for up to
$5,000,000 of securities privately offered only to accredited investors.4! As in the case
of reliance on Section 4(a)(2), an issuer relying on Section 4(a)(5) will normally include
a legend on the certificates, issue stop transfer instructions to the transfer agent, and
inform the purchasers of the restricted nature of the securities and the consequent
limitations on the resale of those securities under the Securities Act. The 2007
amendments codified the Commission’s position that securities acquired under Section
4(a)(5) are restricted.42

In addition to the statutory exemptions under Sections 4(a)(2) and 4(a)(5), the issuer
may sell unregistered securities privately in reliance upon one of the two exemptions
contained in Regulation D, promulgated by the Commission under both Sections
4(a)(2) and 3(b) of the Securities Act.#® All Regulation D securities are restricted
securities.#* Regulation D expressly requires that the purchaser be informed of the

39 It is important to note that restrictions on resale of privately placed securities may be imposed both
by applicable securities laws and by the terms of the offering. Since privately placed securities are
restricted, they may not be freely resold and must be sold pursuant to a registration statement or in
accordance with exemptions such as Rule 144, see § 6.05 supra, or Rule 144A, see § 6.07 infra. They could
also be resold outside the United States in reliance on Regulation S, see § 6.09 infra, or resold in reliance
on the “exemption” under so-called “Section 4(a)(1 1/2),” see § 6.08[2] infra. The terms of the offering,
however, may restrict resale to only certain of these options. The permitted resale options should be clearly
indicated to investors.

40 gec. Act Rel. No. 33-5226, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 78,483, at
481,037 (1972).

41 Section 4(a)(5) is discussed in § 4.06 supra.
42 See § 6.03[2] supra.

43 See Regulation D, discussed in § 4.04 supra. Regulation D’s Rules 504, 505 (now repealed), and 506
replaced former Rules 240, 242, and 146, respectively. Rules 240, 242, and 146 were repealed effective
June 30, 1982. Sec. Act Rel. No. 33-6389, [1981-1982 Transfer Binder] Fed. Sec. L. Rep. (CCH) ] 83,106
(1982).

44 Despite the fact that securities sold publicly in reliance on Section 3(b) might otherwise be

(Rel. 148-2/2024 Pub.627)



6-31 DEFINITION OF RESTRICTED SECURITIES § 6.03[4][b]

restricted status of the securities and the resulting limitations on their resale and that the
certificates contain a legend to that effect.?®> Accordingly, the restricted nature of
Regulation D securities is almost never in doubt.*¢

As a result of the Rule 701 exemption adopted by the Commission in 1988 pursuant
to Section 3(b) of the Securities Act,*” an issuer who is not yet subject to the reporting
requirements of Section 13 or 15(d) of the Exchange Act may offer and sell limited
amounts#® of its securities pursuant to certain compensatory benefit plans and written
compensation agreements.*® Although the Rule 701 exemption is available for public
as well as private qualifying offerings,3° the rule expressly provides that all securities
issued pursuant to it are restricted.3! Securities issued pursuant to Rule 701 may be
resold as freely unrestricted securities 90 days following the issuer’s becoming subject
to the reporting requirements of the Exchange Act.52 Again, since recipients of Rule
701 securities must be provided with a copy of the underlying plan or arrangement, the
restricted nature of their securities should be clear to them.>3

In some cases the investor knows that securities acquired privately from the issuer
are restricted, but does not desire restricted securities. Through arrangements with
existing stockholders the investor acquires shares that are unrestricted or are eligible for
sale under Rule 144 and the existing shareholder is issued new shares by the issuer. The
Commission disapproves of these transactions and holds that the new investor has
acquired restricted securities with a holding period commencing at the time it acquired
the shares from the existing stockholder. According to the SEC staff, a “public resale

unrestricted securities (see discussion of status of securities sold in reliance on Regulation A at § 5.02[6]
supra), both Regulation D and Rule 144 deem such securities to be restricted. Rule 502(d), discussed in
§ 4.04 supra. See also Rule 144(a)(3).

But see Rule 504(b)(1), discussed in § 4.04 supra, for a very limited exception. Rule 504(b)(1) provides
that intrastate offerings complying with its requirements and made in accordance with state securities laws
may be made publicly without implicating restrictions on transfer under federal securities law, but nearly
all states impose their own resale restrictions.

45 Rule 502(d), discussed in § 4.04 supra.

48 See NASAA Guidelines for Cover Legends, October 2, 2004.

47 Sec. Act Rel. No. 33-6768, [1987—1988 Transfer Binder] Fed. Sec. L. Rep. (CCH) ] 84,231 (1988).

48 While the maximum amount of securities that may be offered annually under Rule 701 depends upon
the total assets and the number of outstanding securities of the same class of the issuer (essentially 15%
tests), it may sell at least $1,000,000 in any consecutive 12-month period. If it sells more than $10,000,000
in a 12-month period, it is required to provide certain financial and other disclosure to the persons receiving
securities.

49 Rule 701(a) and (b). See also Jackson, Tufts, Cole & Black, SEC No-Action Letter 1988 SEC
No-Act. LEXIS 757 (May 25, 1988).

50 Sec. Act Rel. No. 33-6768, [1987-1988 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 84,231 (1988),
at 89,0064.

51 Rule 701(g)(1). Securities Act Rule 701(g)(3) outlines the resale limitations for securities issued
under Rule 701.

52 Rule 701(g)(3).
53 Rule 701(b)(3).

(Rel. 148-2/2024 Pub.627)



§ 6.03[4][c] RESTRICTED AND CONTROL SECURITIES 6-32

of the shares acquired from the stockholder without regard to the conditions of Rule 144
would raise serious issues under Section 5 of the Securities Act for all parties to the
transaction.”54

[c] Status of Securities Acquired from an Affiliate. If the holder of securities
acquired them directly from an affiliate of the issuer in a private transaction, the
securities are not always restricted, despite the literal language of the Rule 144(a)(3)
definition. Unlike the case where the securities were acquired from the issuer,® the
restricted or unrestricted status of the securities acquired from the affiliate may
sometimes depend upon whether that private acquisition was through a sale or through
a transaction not involving a sale under the Securities Act.

In the light of the importance of the sale versus the non-sale nature of the transaction
in determining the character of securities acquired privately from an affiliate, the scope
of the term “sale” is crucial. Section 2(a)(3) of the Securities Act broadly defines “sale”
to mean “every . . . disposition . . . for value”;3® and the courts, usually in the context
of determining the applicability of the registration requirements of the Securities Act,
have construed that definition broadly. For example, a pledge of securities as collateral
for the repayment of a loan has been determined to be a sale.37” Only where no value
is given is it clear that the transfer involves no sale for purposes of the Securities Act
generally.

If particular securities were acquired from an affiliate in a private transaction3®
involving a sale, then the securities are always, in accordance with the language of Rule
144(a)(3), restricted securities. As in the case of securities acquired from the issuer, the
securities sold by the affiliate to the holder in a private transaction become restricted in
the holder’s hands even if they were unrestricted in the affiliate’s hands.5°

Where, however, the securities were acquired from an affiliate in certain transactions
not involving a sale, such as a gift, the donee is deemed to stand in the shoes of the

54 Current Issues and Rulemaking Projects, SEC Division of Corporation Finance, November 14, 2000,
at 56. Where the issuer controls the shareholder who purportedly transfers unrestricted shares in return for
restricted shares, the recipient is acquiring shares from an affiliate in a non-public transaction and,
therefore, is acquiring restricted shares. See, e.g. In the Matter of Energy & Engine Technology
Corporation, Securities Release No. 8311 (October 23, 2003).

55 See § 6.03[4][b] supra.
56 Emphasis added. Section 2(a)(3) is also discussed in § 2.02 supra.
57 Rubin v. United States, 449 U.S. 424, 101 S. Ct. 698, 66 L. Ed. 2d 633 (1981); Securities &

Exchange Com. v. Guild Films Co., 279 F.2d 485 (2d Cir. 1960), cert. denied sub nom., Santa Monica
Bank v. Securities & Exchange Com., 364 U.S. 819 (1960).

58 As discussed in § 6.02[4] above, an affiliate may not generally rely on the Section 4(a)(1) resale
exemption for public resales because the transaction will be deemed to be part of a distribution and the
affiliate will thus be an underwriter.

59 Rule 144(a)(3); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979) at Section
II(A), Question 9; Division of Corporation Finance, Compliance and Disclosure Interpretations, Question
129.03 (May 16, 2013).
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donor.8° Although the donee-holder would have restricted securities that status would
last only until the donor ceased to be an affiliate and could freely trade the securities if
it still owned them.®* Even if the securities were not restricted in the hands of the
affiliate (they were acquired, for example, in the open market), they are restricted in the
hands of the donee. As such securities would not be subject to any holding period
requirement in the affiliate donor’s hands, however, the donee need not comply with the
holding period requirement in Rule 144(d) for subsequent sales. If the donee is a
non-affiliate and has not been an affiliate during the preceding three months, then the
donee may resell the securities pursuant to Rule 144(b)(1) subject only to the current
public information requirement in Rule 144(c)(1), as applicable.52

As is always the case, any transfer of securities by an affiliate in a public transaction
of any nature (sale or non-sale) would not result in restricted securities.®3

An affiliate proposing to sell securities in a public offering may rely on one of four
possible exemptions from registration, provided all of the requirements for perfection
of one of these exemptions can be satisfied. The affiliate may rely on Regulation A for
an offering of up to the lesser of either (i) $6,000,000 or $15,000,000 depending on the
“Tier” of Regulation A or (ii) 30% of the total public offering amount (for selling
security holders),®# on the intrastate offering exemption contained in Section 3(a)(11)
(but not on Rule 147),%5 on the exchange exemption contained in Section 3(a)(10), or
on Rule 144.5% The resale exemption contained in Section 4(a)(1) outside Rule 144 is
normally not available for a public offering by an affiliate because the transaction would
ordinarily involve an underwriter within the meaning of the Securities Act.8”

[d] Status of Securities Acquired from Another Holder. If the holder of
securities acquired them from a person other than the issuer or an affiliate of the issuer
in a transaction not involving a public offering, they are restricted if, and only if, they
were restricted in the hands of the transferor. The chain of transactions®® would have to
be examined until the transferor was the issuer or an affiliate of the issuer. If, when the
securities were first acquired from the issuer or an affiliate of the issuer, they were

60 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979) at Section II(A), Question
9

81 Jd. at Section 1I(b), Question 12.

82 Division of Corporation Finance, Compliance and Disclosure Interpretations, Question 129.03 (May
16, 2013).

63 But see § 6.03[4][e] infra for certain exceptions.

64 Rule 251.

65 The “safe harbor” provided by Rule 147 is available only to the issuer. See Rule 147(a).

66 See § 6.05[3][c] supra.

67 See § 6.02[4] supra.

68 See “chain of transactions” language of Rule 144(a)(3). It must be noted that such “chain of

transactions” language does not cover securities acquired in a Rule 701 transaction, an apparent oversight
that does allow the conclusion, however, that a holder who acquires those securities from the original
transferee even in a private transaction holds unrestricted securities. The more logical view is that Rule 701
securities were intended to be and should be treated like Rule 504 securities.
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restricted securities in the hands of the transferee and if the chain of transactions from
that first holder to the present holder of the securities involved no public resale, then the
securities are restricted.®® Otherwise, they are unrestricted securities and may be traded
freely in the marketplace.

[e] Special Categories of Securities

[il General. The dichotomy between public offering and private offering
exemptions from registration is generally determinative of the unrestricted or restricted
status of the securities so offered. There are, however, several significant categories of
securities that cannot be so easily labeled under that dichotomy. Since these securities
have proved troublesome both to the Commission and to securities lawyers, they
warrant special mention.

[ii] Underwriters’ Compensation and Similar Securities. Frequently, the
underwriters of an issuer’s first public offering are given the opportunity to purchase an
equity interest in the issuer at a price well below the public offering price as partial
compensation for their services. Although these underwriters’ compensation securities,
or so-called “cheap” securities, were arguably offered privately to the underwriters, the
staff of the Commission views them as securities acquired in a transaction or chain of
transactions involving a public offering and therefore as unrestricted securities.”®
Notwithstanding this position, however, the staff has permitted resale of such securities
pursuant to Rule 144. Otherwise, sale of such securities would be even more difficult
than for restricted securities.”* If the securities were issued as compensation for
arranging a private offering, on the other hand, then they would not have been acquired
in connection with a public offering and would therefore be restricted securities as
defined by Rule 144(a)(3).72

Similarly, an issuer will often issue securities, usually contemporaneously with its
public offering, to various other persons who rendered services in connection with that
public offering. Any securities so issued to finders or financial consultants are normally
viewed by the staff as unrestricted securities on the ground that they were issued in
connection with the related public offering.”® Securities acquired by lawyers and
accountants for their services in connection with a public offering, however, are usually,
but not always, regarded by the staff as privately placed by the issuer and therefore
restricted.”4

69 Arguably a resale overseas, as well as a public resale, results in the securities becoming restricted.
But see § 6.09 infra.

70 See, e.g., Kleinberg, Bensley, Kaplan & Wolff, SEC No-Action Letter 1972 SEC No-Act. LEXIS
1474 (April 12, 1972).

71 See § 6.02[5][b] supra.
72 MetPath, Inc., SEC No-Action Letter 1975 SEC No-Act. LEXIS 1607 (August 6, 1975).

73 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {[2705H (1979), at Section II(A), Question
10.

74 John C. Shaw, SEC No-Action Letter 1988 SEC No-Act. LEXIS 1376 (October 12, 1988). See
Newbery Energy Corporation, SEC No-Action Letter 1975 SEC No-Act. LEXIS 1840 (August 29, 1975);
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[iii] Securities Acquired Through Employee Benefit Plans. Securities are
frequently sold or distributed to employees by employee benefit plans that are
established by the employer.”> These employee stock option, stock purchase, stock
bonus and various other benefit plans vary widely in form,”® but all are designed to
provide employees with some equity interest in the employer. Commonly, the plan,
which may be an affiliate of the employer,”’? will acquire the securities of the employer
directly from the employer in a private transaction and subsequently distribute them to
the beneficiaries of the plan. Alternatively, the plan may purchase the securities to be
distributed in the marketplace. In either case, the distribution of those securities to a
number of employees will usually constitute a “public offering” within the meaning of
the Securities Act and the Rule 144(a)(3) definition of restricted securities.”® Accord-
ingly, under the literal analysis set forth above,?”® the securities acquired from the plan
would usually be unrestricted securities because they were acquired in a public offering,
regardless of whether the plan was an affiliate for, or merely an agent for, the issuer of
those securities.

The Division of Corporation Finance of the Commission, however, has taken a
different approach toward securities of an employer acquired by the participants of an
employee benefit plan. In the case where these securities were registered, they are of
course deemed unrestricted in the hands of the participants.8 Frequently, the securities
distributed pursuant to an employee benefit plan were not registered because no sale
was involved,®! because a transaction exemption was available,®? or because the staff
of the Division took a no-action position regarding the need for registration,
presumably on the ground that since the employees never make any investment
decision regarding their participation in the plan, they would not benefit in any way
from registration of the plan or of the underlying securities.® Prior to 1976, the
Commission took the position that, despite the literal language of Rule 144(a)(3), all
unregistered securities of the issuer distributed pursuant to a stock bonus or other

but see Hosposable Products, Inc., SEC No-Action Letter 1977 SEC No-Act. LEXIS 397 (February 24,
1977) (shares received by attorney who drafted registration statement treated like underwriters’
compensation shares).

75 See § 6.03[4][b][iii] supra, for a discussion of offerings to employees pursuant to Rule 701.
76 See generally D. Goldwasser, A Guide to Rule 144 (2d ed. 1978) at 141-143.

77 As an affiliate, the plan may sell securities to the participants in reliance on Rule 144. Sec. Act Rel.
No. 33-6281, Fed. Sec. L. Rep. (CCH) { 1052 (1981), at Section IIIA.

78 SEC v. Ralston Purina Co., 346 U.S. 119, 73 S. Ct. 981, 97 L. Ed. 1494 (1953).
79 See § 6.03[3] supra.

80 See, e.g., Itel Corp., SEC No-Action Letter 1980 SEC No-Act. LEXIS 3808 (October 15, 1980); see
also Sec. Act Rel. 33-6188, 1 Fed. Sec. L. Rep. (CCH) | 1051 (1980), at Section VI(A).

81 See, e.g., Peninsular & Oriental Steam Navigation Company, SEC No-Action Letter 2004 SEC
No-Act. LEXIS 724 (August 30, 2004); Peoples Bancorporation, SEC No-Action Letter 1983 SEC
No-Act. LEXIS 2266 (April 25, 1983).

82 Goe Sec. Act Rel. 33-6188, 1 Fed. Sec. L. Rep. (CCH) { 1051 (1980), at Section IV (describing
available exemptions).

83 See, e.g., Sec. Act Rel. 33-6188, 1 Fed. Sec. L. Rep. (CCH) { 1051 (1980), at Section III(B)(2).
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employee benefit plan were restricted securities in the hands of the participants
regardless of the public or private nature of the particular offering.84

In 1976, the Commission reversed that rigid position and adopted a limited policy
exception to its earlier rule.8> That exception is now incorporated in Securities Act
Releases Nos. 61888¢ and 628187 and reflected in literally dozens of no-action letters
involving a wide variety of employee benefit plans.88 Under this policy exception,
securities of the employer issued under most employee benefit and similar plans will
not be treated by the Commission as restricted securities and may be freely traded if the
following three conditions are satisfied:

» the issuer of the securities is subject to the periodic reporting requirements of
Section 13 or 15(d) of the Exchange Act;?°

» the stock being distributed under the plan is actively traded in the open market;
and

e the number of shares being distributed under the plan is relatively small in
relation to the number of shares of that class issued and outstanding.®°

84 Sec. Act Rel. No. 33-5243, [Transfer Binder] Fed. Sec. L. Rep. (CCH) 78,701 (1972). It appears
that the Commission took and continues to take the same position with respect to all unrestricted securities
of issuers other than the employer that are distributed by the employer pursuant to an employee stock plan.
Catalyst Stock Plan I, Ltd., SEC No-Action Letter 1983 SEC No-Act. LEXIS 1765 (February 14, 1983).
See also Division of Corporation Finance, Compliance and Disclosure Interpretations, Question 129.01
(Jan. 26, 2009).

85 Sec. Act Rel. No. 33-5750, [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 80,766 (1976).
86 | Fed. Sec. L. Rep. (CCH) § 1051 (1980) at Section VI(B).
87 1 Fed. Sec. L. Rep. (CCH) [ 1052 (1981) at Section III(B).

88 See, e.g., Norfolk Southern Corporation, SEC No-Action Letter 1992 SEC No-Act. LEXIS 1058
(November 20, 1992); Westinghouse Electric Corp., SEC No-Action Letter 1991 SEC No-Act. LEXIS
1067 (September 12, 1991) (one-time free stock bonus to all employees of a division); Intelligent
Electronics, Inc., SEC No-Action Letter 1991 SEC No-Act. LEXIS 1024 (August 20, 1991) (bonus shares
distributed in relatively broad class of employees); Total Assets Protection, Inc., SEC No-Action Letter
1990 SEC No-Act. LEXIS 612 (March 30, 1990) (one-time free stock bonus to all non-management
employees); UJB Financial Corp., SEC No-Action Letter 1990 SEC No-Act. LEXIS 118 (January
30,1990) (long-term performance stock plan); Pioneer Hi-Bred International Corp., SEC No-Action Letter
1983 SEC No-Act. LEXIS 1881 (February 24, 1983) (involving a typical plan). Based on the policy
exception, securities were also deemed unrestricted where the plan participants were entitled to elect cash
in lieu of some or all of the securities available to them, Alexander & Baldwin, Inc., SEC No-Action Letter
1983 SEC No-Act. LEXIS 2186 (April 11, 1983); and where the “plan” was in fact a series of door prize
programs rather than a traditional employee benefit plan, Coca-Cola Company, SEC No-Action Letter
1983 SEC No-Act. LEXIS 1612 (January 7, 1983). However, the policy exception was not applicable to
the securities of issuers other than the employer even though distributed as part of an employee benefit
plan, see Catalyst Stock Plan I, Ltd., SEC No-Action Letter 1983 SEC No-Act. LEXIS 1765 (February 14,
1983).

89 (O, although the issuer is not subject to the periodic reporting requirements of the Exchange Act, it
submits to the Commission information as required under Section 12(f)(1)(A) of the Exchange Act. See
B.A.T. Industries p.l.c., SEC No-Action Letter 1992 SEC No-Act. LEXIS 671 (May 20, 1992).

90 Sec. Act Rel. No. 33-6281, Fed. Sec. L. Rep. (CCH) {[ 1052 (1981), at Section III(B). The number
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If any one of the three conditions is not strictly satisfied, then the securities issued by
the plan fall outside the Commission’s exception and, according to the staff, are
restricted securities in the hands of the participants.®® For example, where the issuer’s
reporting obligations pursuant to Section 15(d) of the Exchange Act were suspended,
the staff took the position that the unregistered securities distributed pursuant to a stock
bonus or option plan were restricted securities.®? Similarly, where the number of
securities expected to be issued to certain employees would exceed one percent of the
total number of those securities outstanding in in a year, the Division found that the
amount to be distributed was not “relatively small” within the meaning of the third
condition above and that the securities, therefore, should be treated as restricted
securities.®3

Although the staff has elaborated on only a few occasions on the “actively traded”
requirement, presumably it would require evidence of regular trading of a number of
shares large enough to ensure that resales of the securities distributed pursuant to the
plan would have no measurable effect on the trading market.®* Accordingly, securities
acquired from employee benefit plans should not be treated as unrestricted securities if
the number of securities distributed in any one year may have exceeded one percent of
the outstanding securities of the same class, or where the volume of shares traded on
an exchange or over the counter is not clearly substantial, or indeed where the plan, the
issuer, or the participants are in any other way different from the cases clearly falling
within the Commission’s policy exception. In addition, it must be kept in mind that
securities issued pursuant to an employee benefit plan to an affiliate of the issuer will

of securities distributed pursuant to the plan and available for resale during a fiscal year generally must not
exceed one percent of the total of the number of shares outstanding. See, e.g., Norfolk Southern Corp., SEC
No-Action Letter 1992 SEC No-Act. LEXIS 1058 (November 20, 1992). The exception also appears to
apply to securities issued to foreign participants of employee benefit plans, Tandy Corporation, SEC
No-Action Letter 1981 SEC No-Act. LEXIS 3809 (July 24, 1981), though perhaps with additional
requirements to accord with the requirements of foreign law. See E.I. Du Pont de Nemours & Co., SEC
No-Action Letter (letter available September 25, 1982), where the securities were deemed unrestricted
based on the usual three requirements and the further condition that the shares be held by the plan
participants for at least two years as required by the applicable local law. The exception also applies to
securities issued to non-employee directors. Pacific Telesis Group, SEC No-Action Letter 1992 SEC
No-Act. LEXIS 766 (June 30, 1992).

91 Hach Co. Employee Stock Ownership Plan, SEC No-Action Letter (January 21, 1983); Lamb

Technicon Corp., SEC No-Action Letter 1982 SEC No-Act. LEXIS 2608 (July 8, 1982). See also
Corporation Finance Compliance and Disclosure Interpretations, Question 129.01 (Jan. 26, 2009).

92 Marline Oil Corporation, SEC No-Action Letter 1979 SEC No-Act. LEXIS 2011 (January 4, 1979);
see also Sulpetro Limited, SEC No-Action Letter 1982 SEC No-Act. LEXIS 2609 (July 8, 1982).

93 Braniff International Corp., SEC No-Action Letter 1982 SEC No-Act. LEXIS 2434 (May 31, 1982);
Intergraph Corporation, SEC No-Action Letter 2002 SEC No-Act. LEXIS 583 (May 15, 2002).

94 Aristek Communities, Inc., SEC No-Action Letter 1983 SEC No-Act. LEXIS 2878 (October 1,
1983) (average monthly trading of 1.7% of outstanding was enough). See also two instances where average
monthly trading volume of less than one percent of the outstanding shares was enough, Rose’s Stores, Inc.,
SEC No-Action Letter 1983 SEC No-Act. LEXIS 1617 (January 7, 1983) (0.5%) and American
Agronomics Corp., SEC No-Action Letter 1981 SEC No-Act. LEXIS 2810 (January 12, 1981) (0.8%).
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be “control securities” regardless of whether they are restricted or unrestricted under the
above analysis.®3

[iv] Section 3(a)(9) Securities. Section 3(a)(9) provides an exemption from
registration for issuers in the case of certain recapitalizations in which the issuer
exchanges outstanding securities for new securities.®® In contrast to the situation under
3(a)(10) exchanges discussed below, perhaps because of the nature of judicial review
involved in such transactions, securities exchanged by the issuer in reliance upon
Section 3(a)(9) of the Securities Act take on the character of the securities for which
they are exchanged: restricted securities if they were issued in exchange for restricted
securities and unrestricted if issued in exchange for unrestricted securities.®”

[vl Section 3(a)(10) Securities. Section 3(a)(10) of the Securities Act
provides an exemption from registration for securities that are issued in exchange for
outstanding securities, claims (including legal fees) or other property, or partly in such
exchange, provided that a court or authorized governmental authority has approved the
transaction on the basis of a suitable fairness hearing.®® Typically, this exchange
exemption is relied upon for securities issued in court approved settlements of
litigation®® and for securities issued in reorganizations found to be fair by authorized
state securities commissions!®® or by courts with proper jurisdiction.'®® As noted
above, it is an exemption available to both the issuer of the securities being exchanged
and to affiliates of the issuer,'°2 the two sources of restricted securities. Since the
availability of the Section 3(a)(10) exchange exemption is not limited by the amount of
securities issued, the number of recipients of the Section 3(a)(10) securities, or the
manner of offering, it is generally regarded as an exemption available for public

95 See generally § 6.04 infra.

96 Section 3(a)(9) of the 1933 Act, reprinted in the Securities Primary Law Sourcebook, Volume A,
Section B (Matthew Bender), is discussed in § 3.10 supra.

97 Mr. Coffee, Inc., SEC No-Action Letter 1991 SEC No-Act. LEXIS 766 (June 6, 1991).

98 Section 3(a)(10) is discussed in § 3.11 supra. The conditions for availability of Section 3(a)(10) and
the consequent status of the securities so issued are codified in the Division of Corporation Finance Staff
Legal Bulletin No. 3A (CF), June 18, 2008.

99 See, e.g., Sprint Corporation, SEC No-Action Letter 2003 SEC No-Act. LEXIS 681 (August 25,
2003); Carolco Pictures, Inc., SEC No-Action Letter 1991 SEC No-Act. LEXIS 89 (January 23, 1991).

100 gop, e.g., Microlog Corp., SEC No-Action Letter 1990 SEC No-Act. LEXIS 1263 (November 23,
1990).

101 See, e.g., Hong Kong and Shanghai Banking Corp., Ltd., SEC No-Action Letter 1991 SEC No-Act.
LEXIS 93 (January 23, 1991); International Mahogany Corp., SEC No-Action Letter 1990 SEC No-Act.
LEXIS 1223 (October 25, 1990). In Staff Legal Bulletin No. 3 as originally released, the SEC Staff
expressed the view that the National Securities Markets Improvements Act of 1996 precluded reliance on
a fairness hearing conducted under states securities law as the basis for a claim of exemption pursuant to
Section 3(a)(10) for any security that was a “covered security” (i.e., as to which state jurisdiction was
pre-exempted by federal law) prior to the hearing. Staff Legal Bulletin No. 3A provides that since the
Securities Litigation Uniform Standards Act of 1998 adds Section 3(a)(10) securities to the definition of
“covered securities,” an issuer may now rely on a fairness hearing conducted under state securities law.

102 goe § 6.03[4] supra.
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offerings. Accordingly, the securities issued in proper reliance upon the Section 3(a)(10)
exemption from registration would normally be unrestricted securities because they
were acquired in a public offering.

The staff now views even securities issued in exchange for restricted securities in a
Rule 145(a) transaction exempt under Section 3(a)(10) that does not involve a shell
company as being unrestricted, reversing an earlier position that securities issued in a
Section 3(a)(10) exchange for restricted securities were restricted themselves.123 Now
persons who were affiliates of an acquired company but are not affiliates of the issuer
after a transaction can resell the securities received in the exchange without regard to
Rule 144.104 Persons who are or become affiliates of the issuer after the transaction may
resell the securities of the issuer only in accordance with the provisions of Rule 144.105
Non-affiliates of the issuer and the acquired company, including those who relinquished
restricted securities, are free to resell the unrestricted securities received in the
exchange without regard to the limitations of Rules 144 or 145.1°%6 The same
interpretations apply where Section 3(a)(10) exempts the issuance of unregistered
securities in settlement of litigation.1°7 Any party to a Section 3(a)(10) involving a shell
company, other than the issuer, must resell the securities acquired in the transaction
only in compliance with the resale restrictions of Rule 145(c) and (d).10®

[vi] Section 3(a)(11) Securities. The Section 3(a)(11) intrastate offering
exemption from registration under the Securities Act is available for sales of securities
by the issuer of those securities or by an affiliate of the issuer where the transaction is
in every respect intrastate in nature.!®® Like the exchange exemptions contained in
Sections 3(a)(10) and 3(a)(9) of the Securities Act, the intrastate offering exemption is
available regardless of the amount of securities offered, the number of offerees
involved, or the manner of the offering. Accordingly, Section 3(a)(11) is available for
all intrastate offerings, including public offerings; and the securities once issued are
therefore normally regarded as unrestricted securities.!'® Once again, the staff of the
Commission has taken the position that while most securities sold in reliance upon the

103 gt Ives Holding Co., Inc., SEC No-Action Letter 1987 SEC No-Act. LEXIS 2250 (July 22, 1987).
The revised position was first codified in Staff Legal Bulletin 3, July 25, 1997, and revised by Revised Staff
Legal Bulletin No. 3 (CF), October 20, 1999.

104 Staff Legal Bulletin 3A (CF) June 18, 2008.
105 gtaff Legal Bulletin 3A (CF) June 18, 2008.

106 Gee, e.g., EIG Mutual Holding Company, SEC No-Action Letter 2006 SEC No-Act. LEXIS 652
(October 25, 2006); EquiServe Trust Company, N.A., SEC No-Action Letter 2000 SEC No-Act. LEXIS
121 (February 2, 2000).

107 See, e.g., Transocean Inc. SEC No-Action Letter 2007 SEC No-Act. LEXIS 596 (September 26,
2007); SanDisk Corporation SEC No-Action Letter 2006 SEC No-Act. LEXIS 621 (September 21, 2006);
Ashanti Goldfields Company Limited, SEC No-Action Letter 2002 SEC No-Act. LEXIS 609 (June 19,
2002).

108 go0 §§ 6.03[4][b] and [c] supra.
109 goe § 6.03[4] supra. See also § 3.12.
110 john F. Davis, SEC No-Action Letter 1983, SEC No-Act. LEXIS 1693 (January 18, 1973).
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Section 3(a)(11) (or the related Rule 147) intrastate offering exemption are unrestricted
as to resale, those issued in a “private” Section 3(a)(11) or Rule 147 transaction are
restricted securities within the meaning of Rule 144(a)(3).111

Offerings made in reliance on Section 3(a)(11) must comply with applicable state
laws regarding offerings in that state, which may require the offering to be “qualified”
with the state securities regulator or be made in accordance with an exemption from
such qualification. In response to the SEC’s delay in adopting final regulations for the
exemption from registration for “crowdfunding” offerings under Section 4(a)(6),12 a
number of states have adopted their own crowdfunding regulations under Section
3(a)(11).113 The nature of crowdfunding, which is generally conducted over the Internet
(albeit, in Section 3(a)(11) offerings, using a method that limits Internet communica-
tions to residents of the specific state),14 means that many of these offerings will likely
be viewed as being public and the securities offered thus treated as unrestricted, but the
Commission has not issued guidance on this point and it is not clear that all state
crowdfunding statutes will be treated the same way. While most states adopted
crowdfunding exemptions that fit within the Section 3(a)(11) federal exemption, one or
two states have adopted crowdfunding exemptions under Rule 504 of Regulation D.
With a limited exemption, predicated on registration or qualification at the state level,
securities issued under Rule 504 are generally restricted.}!5

[vii] Securities Acquired as Stock Dividends or in Stock Splits. Normally,
securities of the issuer distributed by it to its own shareholders as stock dividends or as
a result of a stock split are not registered under the Securities Act because no sale is
involved.'®¢ As set forth above, under the literal analysis of the Rule 144(a)(3)
definition of restricted securities, those securities would be restricted in the hands of the
recipient shareholders only if the distribution did not involve a public offering within
the meaning of the rule.!'7 Once again, the approach of the staff of the Commission is
different. In the staff’s view, the public or private nature of the transaction is not the
deciding factor. Instead, the staff deems unregistered securities distributed as stock
dividends or as a result of a stock split as restricted if they were distributed in respect
of restricted securities.''® Otherwise, they are regarded as unrestricted securities.}1® As
is always the case, any of these securities distributed to an affiliate of the issuer will be

111 Electronic Data Systems Corporation, SEC No-Action Letter 1975 SEC No-Act. LEXIS 918 (May
14, 1975).

112 e § 6.03[4][e][xiv] infra.
113 See, e.g., GA Comp. R. & Regs. § 590-4-2-.08.

114 Division of Corporation Finance, Compliance and Disclosure Interpretations, Question 141.04
(Apr. 10, 2014) and Question 141.05 (Oct. 2, 2014).

115 See § 6.03[2] infra.
116 See § 6.03[4][b] supra.
117 See § 6.03[4] supra.

118 Tyrner Broadcasting System, Inc., SEC No-Action Letter 1987 SEC No-Act. LEXIS 1480 (January
5, 1987); Associated Communications Corporation, SEC No-Action Letter 1983 SEC No-Act. LEXIS
2710 (August 18, 1983); Teleflex Incorporated, SEC No-Action Letter 1972 SEC No-Act. LEXIS 2149
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“control securities” regardless of their restricted or unrestricted character.12°

One effect of this approach is that frequently some of the securities distributed as a
stock dividend will be restricted securities in the hands of the recipients while others of
the same issue will be unrestricted securities.2! In fact, any particular shareholder may
receive some restricted securities and some unrestricted securities in the same
distribution because she received them in respect of both types of securities. Though
perhaps illogical in light of the Rule 144(a)(3) definition of restricted securities, these
effects also exist in the case of those Section 3(a)(9) securities that are issued in a public
offering, but are deemed restricted by the staff of the Commission on the ground that
they were issued in exchange for restricted securities.?22

As noted above, the Division of Corporation Finance has taken a more flexible
approach as to securities acquired through certain employee benefit programs.123 As a
result, those securities are often deemed unrestricted and therefore freely tradeable by
most employee participants who receive them.'2# The staff also appears to be moving
in a similar direction as to certain securities acquired in spin-offs or liquidating
distributions.25

[viii] Securities Acquired as Spin-Offs or Liquidating Distributions. A
spin-off is a free distribution of the securities of an issuer other than the distributing
entity to the distributing entity’s own security holders. As in the case of an ordinary
stock dividend, the securities, albeit those of a different issuer, are received in respect
of the outstanding securities of the distributing entity. A liquidating distribution is
similar to a spin-off, except that the distribution is incident to the liquidation and
dissolution of the distributing entity.!?6 In effect, then the security holders of that
liquidating entity receive the securities of a different issuer in exchange for their
securities of the liquidating entity that become valueless as a result of the liquidation.
Frequently, the liquidation is the final step in a reorganization that involved the sale of
all of the assets of the distributing entity in exchange for the securities that are thereafter
distributed as a liquidating dividend.

(May 31, 1972); Mini Mart Corporation, SEC No-Action Letter 1972 SEC No-Act. LEXIS 2450 (June 29,
1972).

119 Associated Communications Corporation, SEC No-Action Letter 1983 SEC No-Act. LEXIS 2710
(August 18, 1983); Teleflex Incorporated, SEC No-Action Letter 1972 SEC No-Act. LEXIS 2149 (May 31,
1972); Mini Mart Corporation, SEC No-Action Letter 1972 SEC No-Act. LEXIS 2450 (June 29, 1972).

120 §ee generally § 6.02 supra.

121 This effect is significant given the difference in actual value between restricted securities and
unrestricted securities of the same class of the same issuer.

122 600 § 6.03[4][e][iv] supra.
123 goe § 6.03[4][e]liii] supra.
124 See § 6.02 supra.

125 §ee § 6.03[4](e][viii] infra.

126 The distribution is of course a liquidating distribution when the securities being distributed are the
only assets of the liquidating entity.
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In the case of both a spin-off and a liquidating distribution, the securities that are
distributed by the distributing entity may have been either restricted securities or
unrestricted securities in the hands of that distributing entity. In the case of either
transaction, the distribution may or may not constitute a public offering within the
meaning of the Rule 144(a)(3) definition of restricted securities. Finally, the distributing
entity may be unrelated to the issuer of the securities distributed (as is often the case
where an investment company is divesting itself of some or all of the securities in its
portfolio), or the distributing entity may be an affiliate, or even the parent, of the issuer
of the securities distributed. In 1997, the staff of the Commission issued a Staff Legal
Bulletin outlining the circumstances in which spin-off transactions are not required to
be registered under the Securities Act.127 Based on a “no-sale” theory, and taking into
account the policy concern that adequate information be available about the issuer of
the spun-off securities, the staff’s position is that a subsidiary does not have to register
a spin-off if the following conditions are met, which is articulated in Staff List Bulletin
4:

e the parent shareholders do not provide consideration for the spun-off shares;
* the spin-off is pro rata to the parent shareholders;

* the parent provides adequate information about the spin-off and the subsidiary
to its shareholders and to the trading markets;

e the parent has a valid business purpose for the spin-off; and

e if the parent spins off “restricted securities,” it has held those securities for at
least two years.128

By issuing the Bulletin, the staff hoped to decrease the considerable number of
no-action letters it received on the subject of spin-offs.12®

Securities that are acquired in a registered spin-off or liquidating distribution, like all
securities acquired in any other registered offering, are unrestricted securities in the
hands of the distributees regardless of whether they were distributed in respect of
restricted securities or whether the distributing entity was an affiliate of the issuer of
those securities.*3°

127 Staff Legal Bulletin No. 4 (CF), September 16, 1997.
128 14 The Bulletin discusses each of these conditions in detail.

129 For a transaction in which the staff took a no-action position on spin-offs of U.S. domestic affiliates
of the distributing entity without registration, see PepsiCo, Inc., SEC No-Action Letter 1997 SEC No-Act.
LEXIS 873 (September 15, 1997).

With respect to no-action positions on spin-offs of affiliates involving non-U.S. distributing entities, see
AB Electrolux, SEC No-Action Letter 1997 SEC No-Act. LEXIS 569 (April 28, 1997).

See also Chugai Pharmaceutical Co., Ltd., SEC No-Action Letter 2002 SEC No-Act. LEXIS 456, (April
30, 2002), which covers the spin-off of a U.S. subsidiary by a non-U.S. parent, a situation not covered by
the Bulletin, but granting no-action relief on essentially the same grounds as set forth in the Bulletin.

130 Midwestern Financial Corporation; First Golden Bancorporation, SEC No-Action Letter 1973 SEC
No-Act. LEXIS 2946 (June 25, 1973).
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In the case of unregistered spin-offs or liquidating distributions, however, the
restricted or unrestricted character of the securities in the hands of the distributees was,
until issuance of Staff Legal Bulletin No. 4, less clear. If the literal analysis of the Rule
144(a)(3) definition of restricted securities were applied, the securities acquired in a
spin-off or liquidating distribution would be restricted securities in the hands of the
distributees only if the distribution were a private rather than a public transaction, and
either the securities were restricted securities in the hands of the distributing entity or
the distributing entity were an affiliate of the issuer.!3! The Bulletin states that it is the
view of the Division of Corporation Finance that securities received by shareholders in
a spin-off that meets the conditions set out in the Bulletin are generally not restricted
securities.132 Sales by the spun-off company’s affiliates, however, would be subject to
Rule 144(d), absent registration or another appropriate exemption.!33 The staff states
that in rare situations, a large shareholder so controls the parent that the shareholder
essentially decides whether to do the spin-off, in which case the staff would view the
spin-off as a privately negotiated transaction, with that shareholder getting restricted
securities (and other shareholders receiving unrestricted securities).'34

It would seem from these statements that the staff has returned to a more literal
interpretation of the Rule 144(a)(3) definition. Previously, the staff had regarded all
such securities as restricted securities,'3% then later viewed securities acquired in a
spin-off or liquidating distribution as restricted securities in the hands of the distributees
whenever they had been restricted securities in the hands of the distributing entity prior
to the distribution.*3® This was the case even where the transaction appeared more
public than private in nature.*37 A later view of the staff appeared to depend first upon
whether the distributing entity was an affiliate of the issuer of the distributed securities
at the time of the transaction. In the case of the non-affiliate distributing entity, the
public or private nature of the spin-off or liquidating distribution was neither the
determining nor even a relevant factor in determining the securities’ character. The
securities so acquired were viewed as restricted securities in the hands of the
distributees if they had been such in the hands of the non-affiliate distributing entity.38

131 6ee § 6.03[4] supra.

132 Gee Staff Legal Bulletin No. 4 (CF), September 16, 1997.

133 See Staff Legal Bulletin No. 4 (CF), September 16, 1997.

134 §ee Staff Legal Bulletin No. 4 (CF), September 16, 1997.

135 D, Goldwasser, A Guide to Rule 144 (2d ed. 1978), at 151-153.

138 See, e.g., Virginia Real Estate Investment Trust, SEC No-Action Letter 1979 SEC No-Act. LEXIS
2858 (May 29, 1979).

137 20th Century Corp., SEC No-Action Letter 1977 SEC No-Act. LEXIS 2631 (November 7, 1977),
involving a distribution to approximately 33 shareholders. Where the distributed securities had been
unrestricted securities in the hands of the distributing entity, the staff reversed its earlier position and

regarded them as unrestricted securities in the hands of the distributees. Kaiser Industries Corp., SEC
No-Action Letter 1977 SEC No-Act. LEXIS 95 (January 21, 1977).

138 Huntington Bancshares, Inc., SEC No-Action Letter 1980 SEC No-Act. LEXIS 3691 (September
21, 1980).
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The staff’s current position is consistent both with the express language of Rule
144(a)(3) and the stated purpose of Rule 144 “to prohibit the creation of public markets
in securities of issuers concerning which adequate current information is not available
to the public.”*3° It is unlikely, despite the wording of Rule 144(a)(3), that the staff will
extend its position to any public spin-offs or liquidating distributions of restricted
securities that fail to conform to the disclosure requirements mentioned above because
such distributions do create a public market without ensuring the availability of
adequate public information. The securities acquired in such nonconforming transac-
tions, therefore, should continue to be viewed as restricted securities with all of the
accompanying restrictions on their tradability in the marketplace.

[ix] Rule 145 Securities. Rule 145 provides that certain business combina-
tions, such as mergers, consolidations and acquisitions of assets, are subject to the
registration requirements of the Securities Act.}4° Rule 145(a) specifies that, with
limited exceptions, an “offer” or “sale” will be deemed to occur with exchanges of
securities in connection with certain reclassifications, mergers, consolidations and
transfers of assets that are submitted for the vote or consent of the security holders of
a corporation. Accordingly, the “sale” must be registered unless an exemption is
available. Under Rule 145(c), or the presumptive underwriter provision, any party to
any transaction of the type set forth in Rule 145(a) (other than the issuer) or an affiliate
of such party who publicly offers the securities acquired in that transaction is an
“underwriter” if any party to a Rule 145(a) transaction is a shell company, other than
a business combination related shell company.14?

[x] Securities Acquired Overseas. In 1990, the Commission promulgated
Regulation S, which provides that offers and sales of securities made outside the United
States are not subject to the registration requirements of the Securities Act.142 The
release adopting Regulation S stated that securities sold overseas in reliance on
Regulation S were not “restricted securities.”*43 It would be logical to suppose that
securities acquired overseas otherwise than in reliance on Regulation S were similarly

139 §ee Preliminary Note to Rule 144.
140 goe § 6.02[5][d] supra.

141 Rule 145(c), prior to the 2007 amendments to Rule 144, defined any party to any transaction of the
type set forth in Rule 145(a) (other than the issuer) or an affiliate of such party who publicly offers the
securities acquired in such transaction as an “underwriter” (and did not limit the designation to transactions
involving shell companies). Prior to the amendments, such a “presumptive underwriter” would be required
to comply with Rule 145(d) in connection with resales of the acquired securities even if the person,
following the transaction, were no longer an affiliate of the combined entity and even if such person
received registered securities in the business combination. The 2007 amendments, in short, eliminated the
presumptive underwriter provision of Rule 145(c), except with respect to transactions involving a shell
company.

142 gec. Act Rel. No. 33-6863 [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) 84,524 (April
24,1990).

143 At least once any “distribution compliance period” (imposed on certain types of offerings to limit
the chances of unregistered distributions in the United States) had expired. /d., at n.112. See, however,
§ 6.02[5][e] supra.

(Rel. 148-2/2024 Pub.627)



6-45 DEFINITION OF RESTRICTED SECURITIES § 6.03[4][e]

not restricted, although the Regulation S adopting release makes no reference to such
transactions.'44

After the adoption of Regulation S, however, there were reports of its misuse for
offerings by U.S. companies which purported to be made overseas in reliance on the
Regulation, but where the securities so offered were intended to be sold back into the
United States in an unregistered public offering.'45 In view of these perceived abuses,
in 1995 the Commission issued a Concept Release expressing concerns about such
practices,'#¢ and in 1998 adopted Rule 905, which stated that equity securities offered
overseas by U.S. companies were restricted securities and would remain restricted
notwithstanding any resales overseas.!4” Such securities are permitted to be resold
under Rule 144.

[xi] Securities Acquired by “Underwriters” in Bankruptcy Code Section
1145 Transactions. Section 1145(c) of the Bankruptcy Code provides that transactions
that take place pursuant to Section 1145(a) are public offerings, and thus, securities
issued pursuant to that section are unrestricted, so long as the sellers are not deemed
“underwriters” by that section.4® Underwriters for that purpose include those offering
to sell securities received under the plan or offering to buy such securities with a view
to distribution. Such underwriters may resell their securities in “ordinary trading
transactions” so long as there are no concerted selling efforts of recipients of the
securities pursuant to the reorganization, no use of offering documents other than that
used for the reorganization and special compensation to brokers.4°

[xii] Securities Acquired Pursuant to Regulation CE. Under Regulation CE
(Rule 1001), offers and sales of securities that satisfy the conditions of California
Corporations Code paragraph (n), Sec. 25102 are exempt from Section 5 of the
Securities Act, provided that the sum of all cash and other consideration to be received
do not exceed $5,000,000, less the aggregate offering price for all other securities sold
in the same offering, whether pursuant to this or another exemption.3° Securities issued
under this rule are “restricted securities” as defined by paragraph (a)(3) of Rule 144 and
accordingly resales of such securities must be made in compliance with the Securities

144 But see International Income Property, SEC No-Action Letter 1980 SEC No-Act. LEXIS 4064
(December 12, 1980) in which the staff permitted reliance on Rule 144 to resell securities acquired
overseas.

145 See Hanks, Direct Regulation S Offerings and the SEC’s “Problematic Practices” Release,
Stanford J.L. Bus & Fin. Vol. 2 No. 2, 303, at n.2 (1996).

146 Sec. Act Rel. No. 33-7190, 1 Fed Sec. L. Rep. (CCH) {3059 (1995).
147 Sec. Act Rel. No. 7505 (1998).

148 Division of Corporation Finance, Compliance and Disclosure Interpretations, Question 128.03 (Jan.
26, 2009). For an example of a situation where the staff declined to agree that Section 1145(a) was
available, see XO Communications, Inc. (publicly available June 1, 2004).

149 1 C.H. Corporation, SEC No-Action Letter 1997 SEC No-Act. LEXIS 528 (April 14, 1997).
150 §ee 17 CFR 230.1001 (Regulation CE).
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Act registration requirements or an exemption from them.!5?

[xiii] Securities Offered in Rule 801 or 802 Transactions. In 1999, the
Commission adopted new rules to make it easier for non-U.S. companies to make rights
offerings into the United States and for persons (U.S. or non-U.S.) to extend into the
United States tender offers and exchange offers for securities of non-U.S. companies
that are made primarily outside the United States.*2 The rules exempt exchange offers
and tender offers from registration under the Securities Act (and provide other
regulatory relief) when 10% or less of the subject class of securities is owned by U.S.
holders, and other procedural requirements are met. New securities issued in rights
offerings under Rule 801 are unrestricted if the subject securities were unrestricted, and
restricted only if the subject securities were restricted. The same principles apply in
exchange offers under Rule 802.

[xiv] Securities Acquired in Section 4(a)(6) Crowdfunding Transactions.
In 2012, the JOBS Act added Section 4(a)(6) to the Securities Act.133 Section 4(a)(6)
provides an exemption from registration under the Securities Act for offerings made by
non-reporting issuers making offerings of less than $1 million a year. The exemption
limits the amount that investors may invest in any offerings of this type within a
one-year period and imposes significant disclosure and filing requirements on the
issuer. The conditions to the exemption are set out in Securities Act Section 4A and
provide that securities issued in a Section 4(a)(6) transaction may not be transferred by
the purchaser during a one-year period except:

e to the issuer;
e to an accredited investor;
e as part of an offering registered with the Commission; or

* to a member of the family of the purchaser in connection with the divorce or
death of the purchaser.154

In light of the fact that an offering under Section 4(a)(6) is by definition a public
offering, made over the Internet, and the limits on investment amounts mean that
investors are unlikely to be functioning as “underwriters” in any sense, it is logical that
neither the statute nor the SEC’s implementing Regulation Crowdfunding!5® treats
these securities as ‘“restricted.” The resale exemption of Section 4(a)(1) is thus
presumptively available, with an overlay of a separate statutory limitation on the
persons to whom those Section 4(a)(1) resales may be made. From a drafting point of
view the statutory limitation on transfer by “the purchaser of [securities issued pursuant

151 1d.

152 gec. Act Rel. No. 33-7759 (1999).

153 Jumpstart Our Business Startups Act, Pub. L. No. 112-106 §§ 301-05 (codified in 15 U.S.C.).
154 Section 4A of the Securities Act of 1933.

155 Sec. Act Rel. 33-9974 (Oct. 30, 2015).
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to a Section 4(a)(6) transaction]’%¢ might be interpreted as applying only to the
purchaser in the Section 4(a)(6) transaction and not to any subsequent purchasers, who
would be purchasing securities in a Section 4(a)(1) transaction, not a Section 4(a)(6)
transaction. The Commission’s final rules established that the one-year restriction
applies to all transactions made during that period, not just to the initial purchaser.15?

[xv] Securities Acquired in Resales Under Section 4(a)(7). On December 4,
2015, President Obama signed the Fixing America’s Surface Transportation Act, a
highway funding law with several unrelated securities law provisions tacked on at the
end (the “FAST Act”).158 The FAST Act included a new statutory exemption for private
resales of securities, Securities Act Section 4(a)(7).13° Securities involved in a sale
under Section 4(a)(7) are deemed by statute to be restricted securities.t®°

[S] Duration of Restricted Status
Particular securities are unrestricted in any of the following four situations:

e where the security holder acquired those securities in a public offering, whether
registered under the Securities Act'®! or exempt from'%2 or not subject to the
Securities Act’s registration requirements;!63

* where the security holder’s transferor (provided that the transferor was not then
an affiliate of the issuer) acquired those securities in a public offering;!64

* where a previous security holder acquired those securities in a public offering;
or

156 Section 4A(e) of the Securities Act of 1933.

157 Rule 501 of Regulation Crowdfunding.

158 Fixing America’s Surface Transportation Act, Pub L. No. 114-94 (2015).
159 Section 4(a)(7) of the Securities Act of 1933.

160 gection 4(e)(1)(C) of the Securities Act of 1933.

161 1 certain circumstances securities held by “innocent persons” who purchased such securities in an

unregistered chain of transactions which constituted an unrestricted public offering made in ignorance of,
with disregard for, or under a misinterpretation of the Securities Act’s registration requirements have been
permitted to be resold pursuant to Rule 144 in compliance with Rule 144’s requirements other than the
holding period and the filing of notice requirement, despite the fact that they are not technically restricted
securities. The availability of Rule 144 protects such persons from being deemed to be involved themselves
in an unregistered public offering. See, e.g., Fluid Power Pump Company, SEC No-Action Letter 1976
SEC No-Act. LEXIS 2667 (December 16, 1976); Hadron Inc., SEC No-Action Letter 1981 SEC No-Act.
LEXIS 3836 (available July 31, 1981).

162 goe § 6.03[4][b] supra for a list of the possible public offering exemptions from registration under
the Act.

163 Regulation S under the Act provides that offers and sales made outside the United States are not
subject to (as opposed to exempt from) the Act’s registration provisions. See discussion of status of
Regulation S securities in § 6.03[4][e][x] supra.

164 1f the security holder’s transferor was an affiliate, then the securities could nevertheless be restricted
again at least in the hands of a purchaser from the security holder. See § 6.03[4][c] supra for further
explanation.
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* where the securities are of a non-U.S. issuer and were acquired by the security
holder or a previous security holder outside the United States in a transaction
that met the conditions of Regulation S.165

Thus, involvement of securities in a public offering,'6¢ at any time after they were
last held by the issuer or an affiliate of the issuer normally renders them unrestricted.6?
It is important to realize that while registered securities are normally unrestricted
securities, unregistered securities are not restricted securities if they meet the above
tests.

As mentioned above, once restricted securities have been created, they remain
restricted throughout any number of sales, donations or other transfer until they are
transferred in a public offering or overseas or the expiration of the applicable holding
period since the securities were last held by the issuer or any affiliate of the issuer.168
At that point, they become essentially unrestricted securities and may therefore be
freely traded under the resale exemption contained in Section 4(a)(1) of the Securities
Act.16°

§ 6.04 Definition of Control Securities
[1] Introduction

The second of the two major categories of resales limited by the general unavail-
ability of the Section 4(a)(1) resale exemption (the first being restricted securities)
includes, if an underwriter is involved, any resale of any outstanding securities by a
person who at the time of the resale is in a control relationship with the issuer of the
securities.! These securities, commonly referred to over the years as “control securi-
ties,” are restricted as to their public resale only for as long as they are held by a person
who is in a control relationship with, or in the terminology of Rule 144, is an affiliate
of the issuer.2

The Securities Act contains no definition of the term “control securities,” nor indeed
any reference whatever to this category of securities. Unlike the case of restricted
securities,® the limitations on the resale of control securities derive from nothing other

165 gee § 6.03[4][e][x] infra for discussion of securities acquired overseas.

166 See § 6.05[3][d] infra with respect to the implications of a public offering being registered.
187 But see §§ 6.03[4][e] supra.

168 gee discussion in § 6.05[5] infra.

169 1 fact such securities remain by definition restricted securities in the hands of the seller but may
be sold freely under Rule 144’s safe harbor within Section 4(a)(1). See Republic Resources Corporation,
SEC No-Action Letter 1988 SEC No-Act. LEXIS 188 (February 15, 1988) and analysis in §§ 6.02[1] supra
and 6.05[8] infra.

1 See § 6.02[2] supra.

2 See § 6.04[5] supra.

3 In the case of restricted securities, the limitations on their resale derive from the private manner of the

acquisition from the issuer or an affiliate of the issuer and continue until the restricted taint is removed. See
§§ 6.03[4] and [5] supra.
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than the affiliate status of the holder. Simply put, control securities are securities that are
owned by an affiliate of the issuer. To determine then whether securities that are
proposed to be sold are control securities, it is necessary only to ascertain the affiliate
or non-affiliate status of the holder.

[2] Rule 144 Definition of an Affiliate

Paragraph (a)(1) of Rule 144 defines the term “affiliate” of an issuer to mean “a
person that directly, or indirectly through one or more intermediaries, controls, or is
controlled by, or is under common control with, such issuer.” Three categories of
persons# are, under this definition, affiliates of the issuer:

e persons who control the issuer,
» persons who are controlled by the issuer, and
* persons who are under common control with the issuer.

It is, therefore, the concept of control that is determinative of affiliate status.

[3] Controlling Persons of the Issuer

While the concept of control runs throughout the federal securities laws,> neither the
Securities Act nor the Exchange Act contains a statutory definition of control. Rule 405,
however, relating to registration under the Securities Act specifies that:

2 <

[tlhe term “control” (including the terms “controlling,” “controlled by” and “under
common control with”) means the possession, direct or indirect, of the power to direct
or cause the direction of the management and policies of a person, whether through the
ownership of voting securities, by contract, or otherwise (emphasis added).

As that definition makes clear, each of those persons who either actually controls or
has the power to control the policies of the issuer is a controlling person and therefore
an affiliate of the issuer. When Rule 144 was adopted, the Commission considered,® but
did not adopt, more objective standards for determining control status. Control status
remains therefore, a question of fact and indeed a question of fact that must be resolved
in most cases by either counsel for the proposed seller or counsel for the issuer.”

4 Section 2(a)(2) of the 1933 Act, reprinted in the Securities Primary Law Sourcebook, Volume A,
Section B (Matthew Bender), defines the term “person” as:
an individual, a corporation, a partnership, an association, a joint stock company, a trust, any
unincorporated organization, or a government or political subdivision thereof.
See Rule144(a)(2) of the 1933 Act reprinted in the Securities Primary Law Sourcebook, Volume A,
Section C (Matthew Bender).
5 See A. Sommer, Who’s “In Control?”,21 Bus. Law. 559, 559-62 (1966); see, e.g., SEC v. Tuchinsky
[1992 Transfer Binder] Fed. Sec. L. Rep. (CCH) {96, 917 at 93,805 (S.D. Fla. 1992).
6 Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) {78,487 (1972);
D. Goldwasser, A Guide to Rule 144, at 91-92 (2d ed. 1978).
7 The staff has repeatedly stated that it no longer makes determinations of affiliate status. Sec. Act Rel.
No. 33-6253, 1 Fed. Sec. L. Rep. (CCH)  134A (1980). Its position is that affiliate status is a factual

question best resolved by the parties involved in the transaction and their counsel. See, e.g., Hoedeman and
Christy, P.A., SEC No-Action Letter 1991 SEC No-Act. LEXIS 1165 (October 10, 1991); Gulf Energy
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Because there is no mathematical or other objective test, the determination of control
status is often difficult or uncertain. As a practical matter, the staff of the Commission
appears rather consistently to presume that persons who fall within certain categories
are affiliates. Those categories include, in addition to persons able to cause the issuer
to file a registration statement,® the following persons:

» executive officers and directors of the issuer,® including those who perform the
functions of such persons;!©

* persons who own more than 10 percent of the voting securities of the issuer;!?
e close family members of any of the above persons;'2 and

e creditors of the issuer who have control by reason of negative covenants in the
relevant underlying loan agreements.!3

The presumption of affiliate status is rebuttable by any of those persons, but the
burden of proving that the person does not, even in conjunction with others, control or
possess the power to control the issuer is substantial.14 The staff, on the other hand, has
not suggested categories of persons who will be presumed not to be affiliates.

The term controlling person not only refers to an individual person, but also includes
each of the members of a controlling group.!® Again, the concept of a control group has
never been defined. Paragraph (a)(2) of Rule 144, however, does define the term

Corporation, SEC No-Action Letter 1981 SEC No-Act. LEXIS 4156 (October 30, 1981).

8 (. Israels, SEC Problems of Controlling Stockholders and in Underwritings 21 (1962), quoting
Commissioner Manuel F. Cohen.

9 See, e.g., Servo Systems, Inc., SEC No-Action Letter 1977 SEC No-Act. LEXIS 1172 (April 27,
1977); see generally A. Sommer, Who’s “In Control?”, 21 Bus. Law. 559, 559-62 (1966), at 573. Some
guidance regarding at least directors and officers who have been nominees for the position of director is
provided by the issuer’s proxy statements since the control status of such persons must be indicated. Item
6(b), Exchange Act of 1934 Schedule 14A.

10 Section 16 of the Exchange Act of 1934, reprinted in the Securities Primary Law Sourcebook,
Volume B, Section F (Matthew Bender), provides a practical guideline for determining which persons
other than directors are control persons. If a person under the regulations and case law interpreting that
section is required to make regular filings of his stock ownership under Exchange Act of 1934 Section
16(a), then that person would probably also be a control person for purposes of determining the availability
of Securities Act Section 4(a)(1) and Rule 144.

11 See, e.g., Del Electronics Corp., SEC No-Action Letter 1980 SEC No-Act. LEXIS 3473 (July 21,
1980) (holder of 13.43% of outstanding shares presumed affiliate).

12 See, e. g., Jesse M. Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September
24, 1979), in which the staft viewed all family members of an affiliate living in the same household as
affiliates; Radiation Technology, Inc., SEC No-Action Letters 1973 SEC No-Act. LEXIS 1092 (December
26, 1973).

13 A, Sommer, Who’s “In Control?”, 21 Bus. Law. 559, 559-62 (1966), at 573; Dan Goldwasser, A
Guide to Rule 144 (2d ed. 1978), at 92; but see Mangel Stores Corp., SEC No-Action Letter 1975 SEC
No-Act. LEXIS 2429 (December 5, 1975).

14 D. Goldwasser, A Guide to Rule 144, at 94-95 (2d ed. 1978).

15 See, e.g., Carnation Co., SEC No-Action Letter 1980 SEC No-Act. LEXIS 2742 (February 3, 1980);
Comtech Laboratories, Inc., [1972-1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 79,231 (1973).
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“person” when used with reference to a person whose securities are to be sold to
include, in addition to the actual person, all of the following persons:

» relatives and spouses sharing the same home (a relative or spouse sharing the
same home with an affiliate is always an affiliate and the affiliate status of a
relative of a control person is rebuttable only when that relative does not share
a residence with the control person);®

* trusts or estates in which the person and those in paragraph (1) above together
have a 10 percent or more beneficial interest or of which one of those persons
is a fiduciary;'” and

* any corporation or other organization in which the person and any relative or
spouse sharing the same home own at least 10 percent of an equity interest.*®

Though the staff does not limit the pool of possible affiliates to the persons specified
in Rule 144(a)(2),!° the staff assumes that at least those persons are affiliates.2° In
addition, in certain cases, each different from the next and therefore of little general
precedential value, the staff has also assumed that certain persons outside of the Rule
144(a)(2) categories are affiliates of the issuer.2! Accordingly, the issue of whether a
person is, alone or as a member of a controlling group, a controlling person and
therefore an affiliate of the issuer must be resolved on a case-by-case basis by
appropriate counsel with limited guidance.

[4] Other Types of Affiliates

[a] General. As the Rule 144(a)(1) definition makes clear, a controlling person
of the issuer is only one of the possible types of affiliates, though the most common
type. In addition, a person may be an affiliate because that person is controlled by the
issuer or is under common control with the issuer or even for reasons outside of the
rule’s definition.22

[b] Persons Controlled by the Issuer. The most obvious example of a person
who is an affiliate because it is controlled by the issuer is a subsidiary of a corporate
issuer.2® Other common examples of these types of affiliates of an issuer include an

16 See Carolina Securities Corp., [1979—1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) § 76,373, SEC
No-Action Letter 1979 SEC No-Act. LEXIS 3766 (November 23, 1979).

17 But see discussion of fiduciaries infra.

18 Rule 144(a)(2); it should be noted that while this paragraph is primarily for the purpose of the rule’s
aggregation requirements, see § 6.05[5][c][i] infra, it is also relevant to the definition of control.

19 See, e.g., the interpretive letters listed in D. Goldwasser, A Guide to Rule 144, at 97-99 (2d ed.
1978).

20 . Goldwasser, A Guide to Rule 144, at 100 (2d ed. 1978).
21 D Goldwasser, A Guide to Rule 144, at 97-99 (2d ed. 1978).
22 Soe § 6.04[4][d] infra for discussion of persons otherwise deemed affiliates.

23 A subsidiary of the issuer, however, may not rely on Rule 144 for the sale of the securities of the
issuer that it owns. Sec. Act Rel. No. 33-6099, [Transfer Binder] Fed. Sec. L. Rep. {2705H (1979), at
Section II(H), Question 83.
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employee benefit plan?* and corporations of which the issuer is a creditor empowered
to exercise control through the lending instruments.?®> Again, these represent only the
more common examples of such affiliates.

[c] Persons Under Common Control with the Issuer. The definition of
affiliate contained in Rule 144(a)(1), clearly includes persons under common control
with the issuer. The application of the “under common control” test for rendering a
person an affiliate of the issuer is particularly troublesome in the case of trusts and
estates that are related to an issuer through an affiliate of that issuer. Where the trust or
estate owns an amount of voting securities of the issuer sufficient to constitute control,
it is obviously an affiliate of the issuer because it is a controlling person in its own
right.26 Where, however, the only relationship between the trust or estate and the issuer
is that the trustee or executor is an affiliate or the issuer, the affiliate status of the trust
or estate is less certain. Arguably, the relationship is simply too remote and the trust or
estate would be found to have inadequate control over the issuer through its fiduciary.

The staff’s view, however, at least as yet is unclear. The status of the fiduciary will
not be automatically attributed to the trust or estate or to the respective beneficiaries.??
In fact, the staff will not view a trust or estate as an affiliate of the issuer where the only
basis is that a person who is an affiliate of the issuer is the trustee or executor or a
beneficiary of that trust or estate.2®8 Apparently, though, it will view the trust or estate
as an affiliate of the issuer if a person who is an affiliate of the issuer is both the
fiduciary and a beneficiary of the trust or estate.?® Certainly, however, in that case the
issue of affiliate status for the trust or estate will be affected by the extent of that
affiliate’s interest in that estate or trust and perhaps by the amount of securities of the
issuer held by the estate or trust. If the trust or estate owns no securities that might be
rendered “control securities” by virtue of its affiliate status, the question of its affiliate
status is irrelevant in the context of this chapter.

[S] Duration of Control Securities Status

Securities become “control securities” immediately upon their acquisition by an
affiliate of the issuer of those securities or upon their holder becoming an affiliate of the
issuer even if those securities were previously free trading. Once in that category with
the consequent limitations on their resale, “control securities” remain such until they
are sold to a non-affiliate of the issuer or until their affiliate holder loses his affiliate

24 Winkelman Stores, Inc., [Transfer Binder] Fed. Sec. L. Rep. (CCH) (78,771 (1972); see generally
§ 6.03[4][e][iii] supra.

25 p. Goldwasser, A Guide to Rule 144, at 101 (2d ed. 1978).
26 Rule 144(a)(2)(ii).
27 4.

28 gGec. Act Rel. No. 33-6099, [Transfer Binder] Fed. Sec. L. Rep. {2705H (1979), at Section II(A),
Question 9(c); Wells Fargo Bank, N.A., SEC No-Action Letter 1975 SEC No-Act. LEXIS 1998
(September 29, 1975).

29 Jesse M. Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September 24, 1979).
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status.3¢ However, if a non-affiliate acquires “control securities” in a private nonsale
transaction, those securities continue to be viewed as “control securities” (as opposed
to restricted securities) in the hands of the recipient until the transferor is no longer an
affiliate or until they are disposed of by the non-affiliate recipient. If the nonsale
transaction is a bequest or spin-off or liquidating distribution and the transferor by
reason of the transferring event is no longer an affiliate of the issuer, the securities lose
their “control securities” status just as if they had been sold. In the case of a private gift
of securities by an affiliate, however, they may continue to have the limitations as to
resale that attach to “control securities,” while the donor remains an affiliate. Whether
or not the limitations continue depends on the relationship of the donee to the donor. If
the donee is deemed to be a ‘“separate person” from the donor pursuant to Rule
144(a)(2), then the donee may sell the securities freely after the applicable holding
period. Otherwise, the donee may resell the securities only as if it were an affiliate until
such time as the transferor is no longer an affiliate of the issuer.3!

§ 6.05 Public Resales of Restricted Securities and Control Securities under
Rule 144

[1] Introduction

The Commission, after a lengthy period of study and consideration of several
variations of proposed rules,! promulgated Rule 144 in 1972.2 The Commission’s
purpose was to clarify for the benefit of investors and members of the securities

30 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) | 2705H (1979), at Section II(B), Question
11: see also Rule 144(a)(1) and (b).

31 Rule 144(a)(3); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section
11(A), Question 9. The donee holder of securities privately acquired from an affiliate may resell those
securities freely three (now one) years after the securities were acquired from the affiliate as long as the
donee is not itself an affiliate. See Rule 144 and discussion in § 6.05[8] infra. See P. Michael Coleman and
The Coleman Charitable Foundation, Inc., SEC No-Action Letter 1994 SEC No-Act. LEXIS 860
(December 29, 1994); R.E. Turner and The Turner Foundation, Inc., SEC No-Action Letter 1993 SEC
No-Act. LEXIS 489 (March 19, 1993); The Gap, Inc., SEC No-Action Letter 1992 SEC No-Act. LEXIS
928 (September 16, 1992); The Moores Foundation, SEC No-Action Letter 1991 SEC No-Act. LEXIS 991
(August 14, 1991).

1 On November 29, 1967, because of the increasing number or privately offered securities and the
growing uncertainty regarding the resale of both “letter” securities and control securities under the
prevailing subjective standards used to determine whether the transaction involved a statutory underwriter
and was therefore outside the resale exemption, the Commission created a study group to consider the
situation. In March of 1969, that group headed by Commissioner Francis M. Wheat, published its findings
and recommendations in what came to be called “the Wheat Report,” SEC, Disclosures to Investors—A
Reappraisal of Federal Administrative Policies Under the ‘33 and ‘34 Acts (the Wheat Report) (March 27,
1969).

In essence the Wheat Report called for a completely new set of rules for the resale of both restricted
securities and control securities to provide greater certainty and to better effect the continuous disclosure
purposes of the Act and the Exchange Act of 1934. Id. at 155. The securities bar generally agreed, calling
upon the Commission to provide “greater certainty, predictability and consistency in applying and
interpreting the 1933 Act.” Carl W. Schneider and Robert S. Kant, Uncertainty Under the Securities Acts,
26 Bus. Law 1623, 1623 (1971). Accordingly, the Commission proposed and considered a number of rules
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industry and their counsel when and under what circumstances a holder of restricted
securities or control securities may lawfully resell those securities in reliance upon the
resale exemption contained in Section 4(a)(1) of the Securities Act.® As a result of the
adoption of Rule 144, a more objective and more certain exemption from the Securities
Act’s registration requirements became and remains available to allow the public resale
of both restricted securities and control securities whenever all of the specific
requirements pertaining to the potential seller can be satisfied. As a practical matter, the
rule frequently provides the only reasonably available exemption for the public resale
of these two categories of securities, restricted and control securities, that are not
otherwise publicly tradable under the Securities Act.

[2] Nature of Rule 144

[a] General. During the several years prior to the adoption of Rule 144,
considerable confusion had developed regarding the resale of the two common
categories of restricted securities: those securities that had been privately placed by the
issuer, then known as “letter securities,” and those securities that had been acquired by
a person in a control relationship with the issuer, known as “control securities.” The rule
was expressly made applicable to resales of these two types of securities only,* thereby
formally setting them apart from all other outstanding securities.

In addition, Rule 144 codified the distinction between these two categories of
securities. First, it formally defined restricted securities to include only those outstand-
ing securities that had been privately offered and sold and had never been the subject
of a public distribution.® Second, it confirmed that the term “control securities” includes
only securities, that are owned by an affiliate of the issuer. Rule 144 then went on to

to cover resales of restricted securities and resales by affiliates prior to arriving at the form of Rule 144
finally adopted.

For a more detailed discussion of the origins of Rule 144, see Dan Goldwasser, A Guide to Rule 144,
47-64 (2d ed. 1978). 1933 Act Rule 144 is reprinted in the Securities Primary Law Sourcebook, Volume
A, Part C (Matthew Bender 2008).

2 Sec. Act Rel. No. 5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) {78,487 (Jan. 11,
1972).

3 The purpose of the Commission in adopting the rule was clearly not to facilitate the sale of larger
amounts of restricted securities, an effect perhaps desired by numerous securities law practitioners. See
Background and Purpose, Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep.
(CCH) |78, 487 (1972); PLI, The SEC Speaks 111 (1972) (comments of Alan B. Levenson, then Director
of the Division of Corporation Finance of the Commission).

4 Rule 144(b).

5 Rule 144(a)(3). The 2007 amendments discussed herein added a new subparagraph (viii) to Rule
144(a)(3), which states that securities acquired in a transaction subject to exemption under Section 4(a)(5)
of the Securities Act are now part of the definition of restricted securities. Section 4(a)(5) provides for an
exemption from registration for an offering that does not exceed $5,000,000 that is made only to accredited
investors, that does not involve any advertising or public solicitation by the issuer or anyone acting on the
issuer’s behalf and for which a Form D has been filed. See 15 U.S.C. 77d(6). Section 4(a)(5) is discussed
in § 4.06 supra.
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formally define that critical person, the “affiliate.”® In effect, much of the rule’s
accomplishments amounted to substantial clarification of, but no real change in, the
then existing law regarding the two categories of outstanding securities whose resale
had been restricted under the Securities Act. In its approach to the actual resale of both
restricted securities and control securities, however, the rule represented a radical
departure from the subjective standards preceding its adoption.

[b] Approach of Rule 144. The Section 4(a)(1) resale exemption” is available
for resales by holders,® whether or not a broker is involved,® only if neither the investor
nor any participating broker is an underwriter as that term is defined in Section 2(a)(11)
of the Securities Act.!® At the time of Rule 144’s adoption, a non-affiliate holder
wishing to publicly resell restricted securities could rely upon the resale exemption only
if he or she could establish that:

* the original purchase was not “with a view to” a distribution of those securities;
and

* he or she was not selling for the issuer or an affiliate of the issuer in connection
with a distribution or otherwise participating in that distribution.?

Despite the other aspects of the Section 2(a)(11) definition, the focus had been on the
factual issue of intent.!2 As a result, the proposed seller of restricted securities could
rarely be certain of the availability of the resale exemption until he or she had owned
those securities for a substantial, but indefinite, period of time.!3 If the proposed seller

® Id.; Rule 144(a)(1).

7 See § 4.02 supra.

8 The term “investor” will be used throughout this chapter to refer to a holder of outstanding securities
who is not a dealer within the meaning of Section 2(a)(12).

© If Section 4(a)(1) is available to the selling investor because he is not an underwriter or an affiliate
of the issuer, then the broker may normally rely on the brokers’ transactions exemption contained in
Section 4(a)(4) or the dealer’s exemption contained in Section 4(a)(3). See § 4.03 supra. The Securities Act
of 1933 is reprinted in the Securities Primary Law Sourcebook, Volume A, Part B (Matthew Bender 2008).

For a definition of the term “brokers’ transactions,” see Rule 144(g) and § 6.05[7][c] infra. Although the
broker is a dealer as that term is defined by Section 2(a)(12), discussed in § 9.04 infra, that fact does not
render the resale exemption unavailable to the selling investor despite the language of Section 4(a)(1).
David S. Ruder, Federal Restrictions on the Sale of Securities, 67 Nw. U.L. Rev. 1, 36 (Supp. 1972).

10 $ee § 6.02[2] supra.

11 See Section 2(a)(11), discussed in § 4.02[2] supra, and analysis contained in § 6.04[3] supra.

12 Stephen R. Volk & Carl W. Schneider, The Sale of Restricted Securities Outside of Rule 144, 8 Inst.
Sec. Reg. 135-48 (1977).

13 Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 78, 487 (1972)
at 80,629.

See Martin Lipton, Rule 144 Updated, N.Y. Law Journal, October 11, 1972, at 6, col.6, in which a highly
respected securities lawyer indicated that a holding period of approximately five years would be necessary
for resales of restricted securities under Section 4(a)(1) outside Rule 144 (the Rule 144 holding period at
that time was three years).

See, e.g., Vicon Fiber Optics Corp., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2961 (October
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was an affiliate of the issuer, the participating broker would be a statutory underwriter
because it would be selling for a control person of the issuer in connection with a
distribution.'# Accordingly, the resale exemption could be relied upon by an affiliate of
the issuer only if no distribution were involved, that is, only for private resales of
securities.!®

Rule 144 introduced an entirely new objective set of standards for the public resale
of both restricted and control securities. Conceptually, its approach is definitional. The
Commission defined the term “distribution” to exclude those resales of restricted
securities and those resales of any securities by affiliates that are completed in
compliance with the applicable requirements of the rule.'® Under the current incarna-
tion of Rule 144, for all resales of restricted securities, no distribution is involved under
the following circumstances:!?

If reselling equity securities:
Resales by affiliates of the issuer:

e if selling securities of a reporting company, a minimum of a six months has
elapsed between the acquisition of the securities from the issuer or an affiliate
of the issuer;18

e if selling securities of a non-reporting company, a minimum of one year has
elapsed between the acquisition of the securities from the issuer or an affiliate
of the issuer;®

e adequate current public information is available about the issuer;2°

e the amount of securities to be sold during any three-month period is less than
the greater of one percent of the total number of shares outstanding or the
average weekly trading volume in those securities over a four week period;?!

¢ the sales effected are in brokers’ transactions, with a market maker or in riskless
principal transactions;22

e a notice of the proposed sale is timely filed;?® and

25, 1982), an interpretive letter in which the staff refused to allow the resale of restricted securities held
for ten years by a non-affiliate of the issuer.

14 See analysis contained in § 6.02 supra.

15 See generally §§ 6.07 and 6.08 infra.
16 Rule 144(b).

17 This text describes Rule 144 as it exists after the 2007 amendments. See § 6.05[2][e] infra.

18 For discussion of the holding period requirement of Rule 144(d), see § 6.05[5] infra.

19 14,

20 For discussion of the adequate current public information requirement of Rule 144 (c), see § 6.05[3]

infra.

21 For discussion of the volume limitation requirement of Rule 144(e), see § 6.05[6] infra.

22 Por discussion of the manner of sale requirement of Rule 144(f), see § 6.05[7] infra.

23 For discussion of the notice of proposed sale requirement of Rule 144(h), see § 6.05(8] infra.
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the person filing the notice has a bona fide intention to sell the securities
referred to in the notice within a reasonable period of time.?4

Resales by non-affiliates of the issuer:

if selling securities of a reporting company, a minimum of a six months has
elapsed between the acquisition of the securities from the issuer or an affiliate
of the issuer;2®

if selling securities of a non-reporting company, a minimum of one year has
elapsed between the acquisition of the securities from the issuer or an affiliate
of the issuer;2¢ and

adequate current public information is available about the issuer between the
dates six months and one year after the acquisition of the securities from the
issuer or an affiliate of the issuer.?”

If reselling debt securities:

Resales by affiliates of the issuer:

all of the above requirements for resales by affiliates of equity securities apply
except that there are no manner-of-sale requirements regarding resales of debt
securities by affiliates;2® and

in addition to the above volume limitations pertaining to resales of equity
securities by affiliates, there is an additional volume limitation imposed on
resales of debt securities such that 10% of the principal amount of the tranche
attributable to the securities sold, if the amount sold during any three month
period is less than the greater of one percent of the total shares outstanding or
the average weekly trading volume in those securities over a four week
period.2®

Resales by non-affiliates of the issuer:

all of the same requirements above for resales by non-affiliates of equity
securities apply.

As to resales of unrestricted securities by affiliates, or control securities, no
distribution is involved provided all of the same conditions, other than the holding
period requirements set forth above,3° are satisfied. Resales that comply with all of the
applicable Rule 144 requirements are deemed not to involve a distribution. In the
absence of a distribution, neither the selling investor nor any broker selling for an

24

25

26

27

infra.

28

29

30

Id.
For discussion of the holding period requirement of Rule 144(d), see § 6.05[5] infra.
Id.

For discussion of the adequate current public information requirement of Rule 144 (c), see § 6.05[4]

For discussion of the manner of sale requirement of Rule 144(f), see § 6.05[7] infra.
For discussion of the volume limitation requirement of Rule 144(e), see § 6.05[6] infra.

Rule 144(d).
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affiliate (or a market maker who purchases from an affiliate or purchases restricted
securities from a non-affiliate or securities sold in riskless principal transactions) or a
non-affiliate selling restricted securities can be an underwriter under the Securities
Act.3t Where no underwriter is involved, the transaction may be completed in reliance
upon the resale exemption. In effect, through its definitional approach, the rule provides
a safe harbor for the resale of both restricted securities and control securities under
Section 4(a)(1) of the Securities Act.32

[c] Construction of Rule 144. The adoption of Rule 144 by the Commission
was initially on an experimental basis.3® While the Commission selected the above-
described approach to the statutory underwriter concept in an effort to achieve the
certainty of more objective standards,3* it also feared that the rule might provide a
means for massive distributions of unregistered securities into the hands of unprotected
members of the investing public.3% In light of that fear, the Commission warned that the
rule was to be strictly construed.36

Although the staff of the Commission now appears to view Rule 144 with a more
flexible attitude, especially in light of the most recent 2007 amendments to Rule 144,37
it still takes the position that persons seeking to rely upon the rule’s exemption from the
Securities Act’s registration requirements must sustain the burden of proving both that:

e the rule is available for the proposed resale; and

e every one of the applicable requirements has been or will be timely and fully
satisfied.38

In other words, substantial compliance with the conditions of the rule will normally
not suffice.3® Initially, the Commission took the position that even technical compliance
with all the rule’s requirements would not perfect the exemption where the proposed
resale was in fact a part of an unregistered distribution.#® Subsequently, however, the

31 Gee Section 2(a)(11), discussed in § 4.02[2] supra, and § 6.02[2] supra.

32 Section 4(a)(1), and its availability (or non-availability) for restricted and control securities, is
discussed in § 4.02 supra.

33 Sec. Act Rel. No. 5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) 78,487 (Jan. 11,
1972).

34 See Richard B. Smith, Fungibility, Tacking, and Registration Covenants, 3 Inst. Sec. Reg. 55, 75
(1972) (comments of Commissioner Philip A. Loomis, Jr.).

35 Jd. See also PLI, The SEC Speaks, (1972) at 111 (comments of Alan B. Levenson, then Director of
the Commission’s Division of Corporation Finance).

36 Gec. Act Rel. No. 5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) {78,487 (Jan. 11,
1972).

37 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).
38
Id.

39 See, e.g., Wright Air Lines, Inc.; SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3393 (June
23,1980).

40 Gec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) {78, 487 (1972).
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staff appeared to agree that where all of the rule’s specific requirements are fully
complied with, the proposed resale does indeed fall within the rule’s safe harbor.#!

Rule 144 is intended to be self-operating.#? In other words, the proposed seller of
restricted securities or of control securities and their counsel must determine for
themselves whether the rule is available for the proposed transaction, and comply with
each of the rule’s applicable conditions.#3 The staff will generally not issue no-action
letters or otherwise furnish advisory opinions regarding proposed sales in reliance upon
Rule 144.44 As indicated in the release promulgating the rule, however, the staff will
issue interpretive letters to assist persons in complying with all of the provisions of Rule
144.45 Since its adoption, several thousand interpretive letters relating to Rule 144 have
been issued and are publicly available.#® Those letters, particularly in the aggregate,
constitute the major source of guidance as to the staff’s current interpretation of those
aspects of the rule on which it will comment.4”

[d] Nonexclusivity of Rule 144. While Rule 144 provides an exemption for the
public resale both of restricted securities and of control securities, it is not the exclusive
lawful method of effecting resales of those two types of outstanding securities without
registration under the Securities Act.*® Both restricted securities and control securities
may always be lawfully sold in private transactions, i.e., those not involving any public
offering, in reliance upon the Section 4(a)(1) resale exemption.#® In addition, both
restricted securities and control securities may be sold publicly outside Rule 144 under
some conditions. Both restricted securities and control securities may be resold in

41 wcs International, SEC No-Action Letter, 1979 SEC No-Act. LEXIS 2028 (January 12, 1979), in
which the staff agreed that the safe harbor of the rule was available despite the possible adverse impact on
the trading market.

42 Gec. Act Rel. No. 6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H, Section I, Question 2 (August 2, 1979).

See also Buck-Man Electronics, Inc., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3170 (March
4, 1981).

43 The Lehigh Press, Inc., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2667 (August 5, 1983);
Victor Kellering, Inc., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3939 (August 27, 1981).

44 Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) § 78, 487 (1972).

45

Id.
46 Rule 144 interpretive letters are available on Lexis.

47 One aspect of Rule 144 on which the staff will normally not comment is the affiliate or control status
of a proposed seller because that determination involves a question of fact which it believes it is not in a
position to resolve. Sec. Act Rel. No. 6253, 21 SEC Docket 320 (October 28, 1980). In addition, the staff
will not provide advice respecting the removal of restrictive legends or the availability of Section 4(a)(1)
outside Rule 144 for the sale of restricted securities except for those securities acquired prior to April 15,
1972. 1d.

48 Rule 144(j). Although paragraph (j) was added by an amendment to Rule 144 that became effective
on March 12, 1979, see Sec. Act Rel. No. 6032, [Transfer Binder] Fed. Sec. L. Rep. (CCH) { 81,992
(March 5, 1979), it did not change, but only clarified, the position of the Commission at the time of the
rule’s adoption. Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 78,
487 (1972).

49 See §§ 6.07 and 6.08 infra.
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reliance upon one of the narrow Section 3 transaction exemptions from registration.5°
Under some circumstances, the Section 4(a)(1) exemption outside Rule 144 is available
for the public resale of control securities.

As to restricted securities held by non-affiliates, however, Rule 144 provides a
non-exclusive safe harbor for their public resale pursuant to the resale exemption.
While the Commission chose not to make Rule 144 exclusive as to restricted securities,
it nevertheless emphasized in the promulgating release that persons choosing to rely
upon Section 4(a)(1) outside the rule for the sale of restricted securities will have a
substantial burden of proof in establishing the availability of that exemption from
registration and, further, that brokers who participate in those sales will do so at their
own risk.52 To further discourage resales of restricted securities by non-affiliates outside
of Rule 144, the Commission put all persons on notice that it would no longer consider
a change in circumstances as evidence of a person’s being other than an underwriter and
therefore able to rely upon Section 4(a)(1).34 Finally, it indicated that no particular
holding period in itself would be sufficient to establish the availability of the resale
exemption outside of the rule.5s

As a result of those pronouncements by the Commission in 1972, reliance upon
Section 4(a)(1) outside Rule 144, because of its substantial uncertainty, is normally
avoided, particularly by reputable brokers concerned about the risk of being suspended
from trading because of a sale in violation of the Securities Act.5®

[e(] Amendments to Rule 144. The Commission has amended Rule 144 on
numerous occasions since its adoption.5® While many of the changes effected by those

50 See § 6.06[2] infra.
51-52 [Reserved.]
53 Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 78, 487 (1972).

54 Id. But see G. Eugene England Foundation v. First Federal Corp., 663 F.2d 988 (10th Cir. 1973), in
which the court endorsed the change of circumstances doctrine.

95 Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 78, 487 (1972).

At present, however, there is no doubt that a specified holding period in itself establishes the availability
of the Section 4(a)(1) exemption both outside and pursuant to Rule 144. See discussion of the introduction
of Rule 144(k) in § 6.05[2][e] supra.

56 See A. A. Sommer, Considerations Leading to the Adoption of Rule 144, 67 Nw. U.L. Rev. 65, 74
(Supp. 1972); see also Robert A. Barron, Some Comments on the Gift of Non-Restricted Securities by an
Affiliate of the Issuer to a Non-Affiliate Donee, 35 Sec. Reg. L.J. 4 at pg. 2 (2007).

57 [Reserved.]

58 Those amendments were promulgated by the following releases; Sec. Act Rel. No. 5307,
[1972-1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 79,001 (September 26, 1972); Sec. Act Rel. No.
5452, [1973-1974 Transfer Binder] Fed. Sec. L. Rep. (CCH) {79,633 (February 1, 1974); Sec. Act Rel.
No. 5560, [1975 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 80,066 (January 24, 1975); Sec. Act Rel. No.
5613, [1975-1976 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 80,293 (September 11, 1975); Sec. Act Rel.
No. 5717, [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) {80,601 (June 8, 1976); Sec. Act Rel.
No. 5979, [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 81,731 (September 19, 1978); Sec. Act Rel.
No. 5995, [1978 Transfer Binder] Fed. Sec. L. Rep.(CCH) | 81,759 (November 8, 1978); Sec. Act Rel. No.
6032, [Transfer Binder] Fed. Sec. L. Rep. (CCH) {81,992 (March 5, 1979); Sec. Act Rel. No. 6180,
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amendments simply clarified existing interpretations of the rule3® or conformed the
rule’s provisions to related changes in other rules under the Securities Act,%° some of
the changes broadened the rule’s safe harbor to provide a Section 4(a)(1) exemption for
an ever greater variety of sales transactions by affiliates and transactions involving
restricted securities. Gradually, the rule’s conditions became easier to satisfy. First, the
requirement that the securities be sold in brokers’ transactions was eased by permitting
certain inquiries to be made without jeopardizing the requirement that there be no
solicitations of buy orders.®! Then the rule’s volume limitations were modified to allow
a larger amount of securities to be sold in a shorter period of time.62 In addition, the
manner of sale requirement was subsequently eased by an amendment permitting the
securities to be sold in transactions directly with a market maker as well as in brokers’
transactions.®3 In 1983, the Commission added paragraph (k) to the rule, which
permitted the resale of restricted securities by non-affiliates without compliance with
any of the rule’s requirements provided that at least two years (three years at the time
of original adoption of Rule 144(k)) had elapsed since the securities were acquired from
the issuer or an affiliate of the issuer.64 In 1990, the Commission revised Rule 144 to
permit the tacking of holding periods so that the holding period would commence at the
time securities were initially acquired from the issuer or an affiliate of the issuer and
would continue throughout subsequent transfers, instead of commencing anew for each
holder at the time that holder acquired the securities.®®> In 1997, the Commission
amended the rule to permit limited volume resales to commence after a holding period
of one year (previously two years) and to permit unlimited resales in reliance on Rule

[1979-1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 82,246 (January 17, 1980); Sec. Act Rel. No.
6286, [1981 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 82,821 (February 6, 1981); Sec. Act Rel. No.
6389, [1981-1982 Transfer Binder] Fed. Sec. L. Rep. (CCH) 83,106 (March 8, 1982); Sec. Act Rel. No.
6488; Sec. Act Rel. No. 6862, [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) [ 84,523 (April 23,
1990); Sec. Act Rel. No. 6874, [1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 84,622 (September 24,
1990); Sec. Act Rel. No. 7035, [1993—-1994 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 85,307 (December
15, 1993); Sec. Act Rel. No. 7390 [Current Decisions] Fed. Sec. L. Rep (CCH) 85,907 (February 20,
1997); Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

59 See, e.g., paragraph (j) of Rule 144, which simply provides that the rule is not the exclusive means
for reselling restricted securities or control securities without registration under the Act. That paragraph,
added to Rule 144 effective March 12, 1979, by the amendment promulgated by Sec. Act Rel. No. 6032,
[Transfer Binder] Fed. Sec. L. Rep. (CCH) 81,992 (March 5, 1979), simply confirmed the position on
nonexclusivity taken by the Commission at the time the rule was originally adopted.

60 See, e. g., Sec. Act Rel. No. 6389, supra n.51, that amended the definition or restricted securities to
take account of the adoption of Regulation D and the rescission of Rules 240, 242 and 146.

61 See the amendment to Rule 144 (g) contained in Sec. Act Rel. No. 5452, supra n.58.

62 See the amendments to Rule 144(e) contained in Sec. Act Rel. Nos. 5452, 5613, 5717 and 5979,
supra n.58.

63 See the amendment to Rule 144(f) contained in Sec. Act Rel. No. 5979, supra n.58.
64 See Rule 144(k), as amended effective October 31, 1983.

65 See Sec. Act Rel. No. 6862 [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) ] 84,523 (April
23, 1990).
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144(k) after two years (previously three years).6

On November 15, 2007, the Commission adopted the first amendments to Rule 144
since 1997.7 These amendments, effective February 15, 2008, are applicable to
securities acquired before or after that effective date.® The Commission amended Rule
144 to “make it easier to understand and apply”®® and stated that it believed that the
new amendments would increase the liquidity of privately issued securities, enabling
companies to raise private capital more efficiently.”®

The 2007 amendments adopted major changes to Rule 144,71 codified several of the
Commission’s interpretations and substantially reduced the Rule 144 compliance
obligations for resales by non-affiliates of an issuer.”? Prior to the adoption of the 2007
amendments to Rule 144, both affiliates and non-affiliates were subject to all of the
requirements of Rule 144, with the exception that pursuant to Rule 144(k) a
non-affiliate who had not been an affiliate during the three months prior to the sales
could sell their restricted securities (and remove the restricted legends if the issuer
permitted) after a two year holding period without complying with any of the other
requirements of Rule 144. Now, given the amendments adopted to paragraph (d),
paragraph (k) is moot and no longer part of Rule 144.

The 2007 amendments shortened the paragraph (d) holding period requirements,
relaxed the requirements for sales of debt securities, and eliminated the necessity for
non-affiliates to comply with any paragraph but the paragraph (d) holding periods, in
that the only paragraph of Rule 144 that now applies to a non-affiliate seller is
paragraph (d). When selling securities of a reporting issuer, a non-affiliate can sell
securities after six months has elapsed (instead of the previous one year) and freely after
one year has elapsed, while when selling securities of a non-reporting issuer a
non-affiliate may sell securities after one year has elapsed. An affiliate seller is still
subject to all of the requirements of Rule 144, but can take advantage of the shortened
holding periods as well as the other modifications to Rule 144 provided by the 2007
amendments, all of which are discussed in this chapter, where applicable.

The following diagram, included in the 2007 Final Rule Release No. 8869 (the “Final
Rule Release”), details the revisions to Rule 144 adopted by the 2007 amendments for
restricted securities:

66 Sec. Act Rel. No. 7390 [Current Decisions] Fed. Sec. L. Rep. (CCH) | 85,907 (February 20, 1997).
67 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

68 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

69 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007) at 79.

70 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

71 See § 6.05[2] supra.

72 14,
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Affiliate or Person Selling
on Behalf of an Affiliate

Non-Affiliate (and Has Not
Been an Affiliate During
the Prior Three Months)

Restricted Securities of
Reporting
Issuers

During six-month holding

During six-month holding

period - no resales under
Rule 144 permitted.

period - no resales under
Rule 144 permitted.

After six-month holding pe-
riod - may resell in accor-
dance with all Rule 144 re-
quirements including:

e current public information,
e volume limitations,

* manner of sale require-
ments for equity securities,
and

e filing of Form 144.

After six-month holding
period but before one year -
unlimited public resales un-
der Rule 144 except that the
current public information
requirement still applies.

After one-year holding pe-
riod - unlimited public re-

sales under Rule 144; need
not comply with any other
Rule 144 requirements.

Restricted Securities of
Non-Reporting Issuers

During one-year holding

During one-year holding

period - no resales under
Rule 144 permitted.

period - no resales under
Rule 144 permitted.

After one-year holding pe-
riod - may resell in accor-
dance with all Rule 144 re-
quirements, including:

e current public information,
e volume limitations,

* manner of sale require-
ments for equity securities,
and

e filing of Form 144.

After one-year holding pe-
riod - unlimited public re-
sales under Rule 144; need
not comply with any other
Rule 144 requirements.

[3] Availability of Rule 144

[a] General. As explained above,”® Rule 144 provides a safe harbor for the
resale of certain categories of outstanding securities under the resale exemption
contained in Section 4(a)(1) of the Securities Act.7# Provided that the rule is available
for the transaction proposed by the investor, any investor,”® including an affiliate of the

73 See § 6.02[2] supra.

74 Rule 144 is, of course, never available for sales by the issuer because Section 4(a)(1) is available
only for “transactions by any person other than an issuer, underwriter, or dealer” (emphasis added).

7% Rule 144 is available to all investors including a broker-dealer that is selling its own securities
through another broker (but not those as to which it is issuer) in compliance with all of the rule’s
requirements.

See § 6.05[3][d][vi] infra for limitations on the availability of the rule for broker-dealers.
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issuer of the securities involved, may rely upon Rule 144 exemption from the Securities
Act’s registration provisions by complying with all of the rule’s applicable conditions.
The two transactions that expressly fall within the scope of the rule are resales of
restricted securities and resales of control securities. Some securities held by affiliates
are both restricted and control securities. In addition, the rule may frequently be relied
upon by a non-affiliate of the issuer for the resale of certain unrestricted securities that
are not otherwise freely tradable under Section 4(a)(1) of the Securities Act.”®

[b] Resale of Restricted Securities. Paragraph (b) of Rule 144 provides that the
rule is available for the resale of restricted securities by both affiliates and non-affiliates
of the issuer of those securities.”” The scope of the rule for resales of restricted
securities, therefore, is dependent upon the scope of the term “restricted securities.”?8

[c] Sales of Control Securities. Paragraph (b) of Rule 144 also provides that the
rule may be relied upon for the sale of “any other securities” by an affiliate of the issuer
of those securities.”® In other words, all sales of control securities appear to come
within the scope of Rule 144.8° As in the case of transactions in restricted securities, the
scope of the rule for resales of control securities turns on the scope of the phrase
“affiliate of the issuer.” As explained above, any investor who, directly or indirectly,
controls, or is controlled by, or is under common control with, the issuer of the
securities involved falls within the Rule 144(a)(1) definition of an affiliate and may
therefore rely upon the rule for the sale of any securities of the issuer owned by the
investor.8!

[d] Limitations on Availability for Sales of Restricted Securities and Control
Securities

[il General. On its face, Rule 144 appears available for all resales of
restricted securities and all resales of control securities, provided only that the several
applicable requirements can be satisfied.82 In interpreting the scope of the rule,
however, the Commission has added several substantial limitations on its apparent
broad availability. Certain of those limitations on the rule’s use have been softened or
even abandoned in more recent interpretations. Nevertheless, even as presently

In the case of restricted securities held through an employee stock plan, the plan trustee may rely on Rule
144 for sales made at the direction of a plan participant as if it were the participant. See Intergraph
Corporation, SEC No-Action Letter, 2002 SEC No-Act. LEXIS 583 (May 15, 2002).

76 See § 6.02[5] supra.
77 Rule 144(b).

78 For an analysis of the meaning of the term “restricted securities,” including the treatment of
securities that do not fall within the literal definition of restricted securities but are treated as such, see
§ 6.03 supra.

79 Rule 144(b).
80 For an analysis of the meaning of the term “control securities,” see § 6.04 supra.
81
Id.
82 Rule 144(b).
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interpreted, the rule may not be used for certain resales of restricted securities or control
securities.

Additionally, the use of equity swaps and other derivative instruments have given
rise to a number of issues with respect to the availability of Rule 144. In 1995, the
Commission stated that it was examining Rule 144 to address new trading strategies by
which holders of restricted and control securities sold interests in their shares while
retaining legal ownership of the “underlying” securities. The Commission asked
whether it was appropriate to treat securities as held in the private markets when the
economic risk of the investment was shifted to the public markets, and whether
“tolling” of the holding period or other revisions should be introduced to reflect risk
shifting transactions.83 Some commenters on this concept expressed concern at the
potential re-introduction of the concept of “fungibility” if tolling of the restricted period
were to be introduced for risk—shifting transactions.®4

The Commission gave further consideration to whether hedging arrangements are
inconsistent with the principles underlying registration under the Securities Act and the
Rule 144 safe harbor. In 1997, it stated that:

The Commission recognizes that arguments can be made in favor of treating “short
against the box” transactions and equity swaps as sales of the underlying restricted

[Next Page is 6-71]

83 Sec. Act Rel. No. 7187, 59 S.E.C. Docket 1630 (June 27, 1995).

84 See, e.g., comment letter of ABA Section of Business Law, September 6, 1995.
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securities of its non-reporting wholly-owned subsidiary, the subsidiary is deemed to
meet the reporting requirement.5¢

[iii] Adequate Current Filings. With respect to a reporting issuer, adequate
current public information is available if all the filings required to be made for the 12
months preceding the proposed sale have been made in a timely manner. It is not
necessary that reports for the full 12 months preceding the sale be available unless the
issuer has been subject to the reporting requirements for that entire time.57 If the issuer
has been subject to those requirements for a shorter period of time, then only the reports
required to be filed during that shorter period of time are necessary.}>® An issuer that
has not made a required filing does not meet this requirement, but it comes back into
compliance when it files the missing report, the rule becomes available again.'5®

Although Rule 144 is never available for sales of securities of a reporting issuer
unless it or a predecessor has been a reporting issuer for at least 90 days and unless
every required report has been filed,'6° the staff rarely questions the accuracy of the
reports provided that they contain all the information specified by the respective forms.
For example, where an issuer’s counsel refused to opine that the issuer had satisfied all
of its disclosure obligations, perhaps because the issuer was subject to an inactive
private investigation that was never formally terminated by the Commission, the staff
nevertheless permitted a proposed seller of restricted securities of that issuer to rely
upon the rule.'®! Generally, neither does an outstanding letter of comment on a
particular report'2 nor an accountant’s disclaimer of an opinion respecting the financial
statements in a report'®3 render the information inadequate. Indeed, the staff has even
allowed the rule to be relied upon by non-affiliates, but not by affiliates, where certain
of the issuer’s financial statements failed to meet the financial requirements of the
respective forms.1®4 Although the staff is unlikely to object to the use of Rule 144 by
a non-affiliate holder of restricted securities because of a deficiency in a filed report that

156 Division of Corporation Finance, Compliance and Disclosure Interpretations, Section 531.03 (Jan.
26, 2009).

157 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(C), Question
16.

158 jq4,

159 §ee Rule 12b-25 under the Exchange Act concerning a registrant’s inability to timely file any
required information, document, or report. See also Division of Corporate Finance, Compliance and
Disclosure Interpretations, Question 131.02 (Sept. 30, 2008) (caution advised during 12b-25 period).

160 A reporting issuer may not satisfy the adequate current public information requirement of Rule 144
by providing the information called for by paragraph (c)(2) of Rule 144. Sec. Act Rel. No. 33-6099, 1 Fed.
Sec. L. Rep. (CCH) ] 2705H (1979), at Section II(C), Questions 15 and 18.

161 1 ove Oil Co. Inc., SEC No-Action Letter, 1978 SEC No-Act. LEXIS 2335 (December 14, 1978).
162 American Nuclear Corp., SEC No-Action Letter, 1972 SEC No-Act. LEXIS 2902 (July 31, 1972).

163 See, e.g., Jetco, Inc., SEC No-Action Letter, 1975 SEC No-Act. LEXIS 1608 (August 11, 1975);
Digital Information Devices, Inc., SEC No-Action Letter, 1972 SEC No-Act. LEXIS 1470 (April 12,
1972).

164 Advanced Computer Techniques Corp., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2836
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the holder would normally not be aware of, an affiliate, or a proposed seller who is
actually aware of the deficiency, should not risk reliance upon Rule 144 in the absence
of an interpretive letter from the staff of the Commission.

Issuers that are reorganizing or liquidating under the provisions of the United States
Bankruptcy Code are permitted to file modified Exchange Act reports. Such issuers are
not considered “current” in their reporting obligations.!65

[d] Requirements for Non-Reporting Issuers

[i1] General. If the issuer of the securities proposed to be sold under Rule 144
is not required to file periodic reports by Section 13 or 15(d) of the Exchange Act,
adequate current public information about that issuer may not be available. In such a
case Rule 144 would not be an alternative to registration for proposed sellers of
restricted securities or control securities of that non-reporting issuer unless that issuer
chose to or was contractually required to satisfy the rule’s disclosure requirement.56

The non-reporting issuer may satisfy the rule’s requirement of adequate current
information by voluntarily registering a class of its equity securities under Section 12(g)
of the Exchange Act (even if it has less than the threshold number of shareholders in
the United States and has thus not triggered the Section 12(g) registration requirement)*6?
thereby causing itself to be subject to that Act’s reporting requirements. Following a
waiting period of 90 days from the effective date of the registration statement and upon
completion of all required filing during that period, the rule would become available for
proposed sellers of that issuer’s restricted securities and for its affiliates.'®8 Where an
issuer discovers that it is no longer required to file reports under Section 15(d) of the
Exchange Act because the number of its shareholders has decreased to less than 300,
it may voluntarily continue to file reports with no hiatus in the availability of Rule 144
for its affiliates and for the holders of its restricted securities.1®°

(September 23, 1983). See also Minstar, Inc., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2797
(September 8, 1983).

165 SEC Staff Legal Bulletin No. 2 (CF), Fed. Sec L. Rep. (CCH) 60,002, (April 15, 1997).

166 Under the circumstances, it is now commonplace and certainly advisable for purchasers of
securities in private offerings to require the issuer to agree to register under Section 12(g) of the Exchange
Act of 1934 and to timely file the required periodic reports in time to assure the availability of Rule 144
by the end of the six-month holding period required by Rule 144(d).

167 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(C), Questions
17 and 18.

168 Goe §§ 6.05[4](c][ii] and [iii] supra.

169 Anitec Image Technology Corp., SEC No-Action Letter, 1986 SEC No-Act. LEXIS 1722 (February

10,1986); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(C),
Question 17.

See also Andros Analyzers, Inc., supra n.149; Great American Management and Investment, Inc., SEC
No-Action Letter, 1992 SEC No-Act. LEXIS 878 (August 17, 1992).

It should be noted, however, that if an issuer, in compliance with paragraph (c)(2)of Rule 144 through
voluntarily having made the specified information publicly available, subsequently files a registration
statement, it may no longer rely upon paragraph (c)(2) of the Rule and must wait until the 91st day after
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[ii] Adequate Current Information. In addition to voluntary filings, para-
graph (c)(2) of Rule 144 allows any non-reporting issuer to satisfy the rule’s disclosure
requirement simply by making certain specified information “publicly available.” The
information deemed adequate under paragraph (c)(2) of Rule 144 is that information
concerning the issuer specified in clauses (1) through (14) and clause (16) of paragraph
(a)(4) of Rule 15c2-11 under the Exchange Act.!7° If a non-reporting issuer is an
insurance company, the information specified in Section 12(g)(2)(G)(i) of the Act will
constitute compliance with the rule’s requirement if current and publicly available.}7?

Although the rule provides that all of that enumerated information is required for
compliance with Rule 144(c)(2),172 it prescribes no particular form for that information.
Frequently, the information is provided in annual and quarterly reports or proxy
statements, press releases, or any combination of those documents.!’3 It is not
necessary, however, that any of the commonplace documents be utilized or that all of

the effective date of that registration statement. Johnson, Swanson & Barbee, SEC No-Action Letter, 1980
SEC No-Act. LEXIS 3962 (November 24, 1980).

170 See, e.g., Evergood Products Corp., SEC No-Action Letter, 1977 SEC No-Act. LEXIS 2721
(November 21, 1977); Tender Care, Inc., SEC No-Action Letter, 1975 SEC No-Act. LEXIS 1760 10318
(September 8, 1975); Educational Technology, Inc., SEC No-Action Letter, 1976 SEC No-Act. LEXIS
1081 (May 17, 1976).

Paragraph (a)(4) of Exchange Act Rule 15¢2-11 specifies the information:

(1) The exact name of the issuer and its predecessor (if any); (ii) the address of its principal executive
offices; (iii) the state of incorporation, if it is a corporation; (iv) the exact title and class of security;
(v) the par or stated value of the security; (vi) the number of shares or total amount of the securities
outstanding as of the end of the issuer’s most recent fiscal year; (vii) the name and address of the
transfer agent; (viii) the nature of the issuer’s business; (ix) the nature of products or services offered;
(x) the nature and extent of the issuer’s facilities; (xi) the name of the chief executive officer and
members of the board of directors; (xii) the issuer’s most recent balance sheet and profit and loss and
retained earnings statements; (xiii) similar financial information for such part of the 2 preceding fiscal
years as the issuer or its predecessor has been in existence; (xiv) whether the broker or dealer or any
associated person is affiliated, directly or indirectly, with the issuer;. . . and (xvi) whether the
quotation is being submitted or published directly or indirectly on behalf of the issuer, or any director,
officer or any person, directly or indirectly, the beneficial owner of more than 10 percent of the
outstanding units or shares of any equity security of the issuer, and, if so, the name of such person,
and the basis for any exemption under the federal securities laws for any sales of such securities on
behalf of such person.

171 Section 12(2)(2)(G)(i) of the Exchange Act, discussed in § 7.04 supra, specifies only an annual
statement in the form required by the state agency regulating the particular insurance company.

172 Rule 144(c)(2). See, e.g., Arlington TeleCommunications Corporation, SEC No-Action Letter,
1982 SEC No-Act. LEXIS 2372 (May 3, 1982) and Computel Systems, Ltd., SEC No-Action Letter, 1973
SEC No-Act. LEXIS 82 (July 2, 1973).

But see Energy Minerals Corporation, SEC No-Action Letter, 1972 SEC No-Act. LEXIS 3377
(September 8, 1972), in which the staff deemed the requirements of Rule 144(c)(2) satisfied by
substantially all, rather than all, of the specified information.

173 See, e.g., FilmTec Corp., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2605 (January 3,
1980).
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the information be contained in a single rather than two or more documents.!74
Similarly, while the financial information provided is often audited or audited in part,'73
unaudited financial statements, which need not be prepared in accordance with
Regulation S-X, are adequate under Rule 15¢2-11(a)(4) under the Exchange Act and, in
most cases, for purposes of complying with Rule 144(c)(2).17¢

The required information must be current as well as complete. For purposes of Rule
144(c)(2), the information is satisfactory only if “reasonably current” as that term is
defined in Rule 15c2-11(g) under the Exchange Act.'7” Under that rule, financial
information will be presumed to be “reasonably current” only if it is less than six
months old, and all other information will be so presumed only if it is less than 12
months old.178 In the absence of meeting these presumptions, the staff will not consider
the rule’s requirement satisfied.17°

Persons wishing to rely on Rule 144 must currently make their own determination
whether the issuer of the securities has complied with Rule 144(c)(2), because the
Commission staff has indicated it will no longer provide interpretive advice about either
whether particular reports contain the required information or whether such reports
have been made to the generally investing public.18°

In light of the role played by asset-backed securities in the financial crisis that began
in 2007, the Commission proposed significant restrictions on the availability of Rule
144 for resales of such securities. The Commission proposed to condition the
availability of Rule 144 for “structured finance products” issued by non-reporting
issuers upon the provision of the same information that would be required with respect
to such securities if they had been registered under the Securities Act.18?

174 Unicorn Oil and Development, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2678 (August 15,
1983); Scientific Energy Systems Corporation, SEC No-Action Letter, 1973 SEC No-Act. LEXIS 2992
(July 2, 1973).

175 See, e.g., Reeves Southeastern Corporation, SEC No-Action Letter, 1981 SEC No-Act. LEXIS
3596 (May 25, 1981) (five years of audited annual and quarterly reports); FilmTec Corp., SEC No-Action
Letter, 1980 SEC No-Act. LEXIS 2605 (January 3, 1980) (audited annual and unaudited quarterly reports).

176 Division of Corporate Finance, Compliance and Disclosure Interpretations Question 131.06
(Jan.26, 2009). Unicorn Oil and Development, supra n.175; American Home Shield Corp., SEC No-Action
Letter, 1975 SEC No-Act. LEXIS 1907 (September 15, 1975). But see Donut Kastle, Inc., SEC No-Action
Letter, 1973 SEC No-Act. LEXIS 2945 (June 25, 1973) and Lucky Friday Extension Mining Company,
SEC No-Action Letter, 1973 SEC No-Act. LEXIS 1950 (April 5, 1973), two early instances in which the
staff decided that unaudited financial statements were insufficient.

177 (Classic Mining Corporation, SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3410 (April 16,
1981); American Home Shield Corp., SEC No-Action Letter, 1975 SEC No-Act. LEXIS 1907 (September
15, 1975). Cf. the “reasonably current” information requirement of Rule 144A(d)(4)(ii), discussed at § 6.07
infra.

178 See Rule 15¢2-1 1(g)(1) and (2) under the Exchange Act concerning these presumptions.

179 See, e.g., American Uranium Corporation, SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3453
(April 27, 1981).

180 §ee ANADAC, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 671 (March 15, 1990).

181 Sec. Act Rel. No. 33-9117 (April 7, 2010).
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[iii] Public Availability of Information. In addition to preparing adequate
current information, the non-reporting issuer must ensure that the information is
“publicly available” to fully comply with Rule 144(c)(2). Compliance with that
standard is a factual matter and must be decided on a case-by-case basis. In general,
information about an issuer is “publicly available” if it is made available on “an
ongoing and continuous basis . . . to security holders, market makers, brokers,
financial statistical services, and any other interested persons.”'#2 Normally, this
requirement of regular dissemination is satisfied by regular mailings to a mailing list
that includes all of those persons.!82 It is not sufficient if the information is provided
only to the broker through whom the seller proposes to sell the securities,*®# though it
is apparently permissible to provide the necessary information to the issuer’s sole
market maker, when that information is also provided to the issuer’s shareholders, the
press, and other interested persons.'®® Furthermore, the staff takes the position that the
required information is not publicly available where the issuer fails to routinely provide
it in response to all requests from all interested persons.18é

While the rule is not available to a proposed seller of securities of a reporting issuer
until that issuer has been subject to those reporting requirements for at least 90 days,*87
there is no specified minimum period prior to a sale under Rule 144 during which the
information required for a non-reporting issuer must be available.1® Of course, the
information will not be considered publicly available for purposes of Rule 144(c)(2)
until enough time has passed since dissemination for the public to become aware of it.
Presumably, by analogy to the Rule 144(c)(1) 90 day waiting period, information
widely disseminated 90 days previous to the date of a proposed sale of securities would
be considered “publicly available” on the date of actual sale.

An investor proposing to sell restricted securities or control securities of a
non-reporting issuer is not entitled to rely upon a statement from the issuer that the
required information is publicly available, unlike the proposed seller of such securities

182 gSec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) [ 2705H (1979), at Section II(C), Question
20.

183 See, e.g., FilmTec Corp., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2605 (January 3,
1980).

184 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(C), Question
20 (Illustration).

185 Reeves Southeastern Corporation, supra n.176. It should be noted that a foreign issuer must provide
the required information to United States market makers and financial services, as well as those in the
country of its domicile. Grove Explorations Ltd., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3413
(April 20, 1981).

186 The Cannon Group, Inc., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3852 (October 27,
1980).

187 Rule 144(c)(1).

188 gSec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) [ 2705H (1979), at Section II(C), Question
19.

But see American Home Shield Corp., SEC No-Action Letter, 1975 SEC No-Act. LEXIS 1907
(September 15, 1975), representing a view now reversed by the Commission.
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of a reporting issuer. The investor in that case takes the risk that Rule 144 is unavailable
and that the sale will be in violation of the Securities Act. Accordingly, any investor
proposing to rely upon Rule 144 for the sale of any securities of a non-reporting issuer
should make a diligent investigation to determine whether all the information called for
by Rule 144(c)(2) is indeed publicly available. Furthermore, in many cases, a
broker-dealer will require a legal opinion of counsel authorized to write opinions on
behalf of the issuer and accepted by the issuer’s transfer agent, that all of the
requirements of Rule 15¢2-11 have been met prior to selling the securities.

[S] Holding Period Requirement—Rule 144(d)

[a] General. The second requirement that must be satisfied before a sale of
restricted securities may be made pursuant to Rule 144 is that a period of at least six
months must have elapsed for a reporting company and a period of at least one year
must have elapsed for a non-reporting company'®® since those particular restricted
securities were acquired from the issuer or an affiliate of the issuer and, if they were
acquired by purchase from the issuer or an affiliate of the issuer, since the full purchase
price was paid.*?° Unlike all of the other five conditions that must be complied with to
ensure the availability of the Rule 144 exemption, the holding period requirement is
applicable only to sales of restricted securities. Affiliates proposing to sell control
securities that are not otherwise restricted pursuant to the rule may simply ignore it.19!

[b] Basis for Condition of Rule 144(d). At the time of the adoption of Rule
144, the length of time an investor had held restricted securities was regarded as the
best evidence of investment intent at the time of the purchase.'®2 Accordingly, after the
passage of a substantial period of time, the investor was regarded as having purchased

189 [gsuers that voluntarily file reports with the Commission are treated as non-reporting companies.
Division of Corporate Finance, Compliance and Disclosure Interpretations, Question 132.09 (Jan. 26,
2009).

190 Rule 144(d)(1). The original holding period was two years, which was reduced in 1997 to one year.
Sec. Act Rel. No. 7390 [current decisions] Fed. Sec. L. Rep. (CCH) { 85,907 (February 20, 1997). Since
the rule is available for specific restricted securities (they are no longer being regarded as fungible), an
investor who acquired restricted securities at different times must be able to trace all of his securities to the
date upon which each were last held by the issuer or an affiliate to ascertain whether two years have
elapsed. Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) 4 2705H (1979), at Section II(D), Question
21.

191 Ag explained in § 6.04 supra, where an affiliate transfers unrestricted securities to donee or
beneficiary in a private nonsale transaction, that donee or beneficiary may acquire unrestricted securities
despite the language of Rule144(a)(3). That donee or beneficiary, however, may be deemed an affiliate for
purposes of any resale of those securities for as long as the affiliate transferor remains an affiliate. Sec. Act
Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(A), Question 9; § 6.03[4][c]
and § 6.04[5] supra. In such cases, the holding period requirement of Rule 144 is not applicable to the sale
of those securities by a donee or beneficiary. Gannett Co., Inc., SEC No-Action Letter, 1980 SEC No-Act.
LEXIS 4042 (December 5, 1980). The SEC has also stated that the holding period requirement is not
applicable to sale upon foreclosure by an affiliate pledgor, although on apparently different reasoning. First
Bank System, Inc., SEC No-Action Letter, 1997 SEC No-Act. LEXIS 777 (July 30, 1997).

192 e § 6.02[2] supra.
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the securities without a view to their distribution and, therefore, as not being an
underwriter within the meaning of the Section 4(a)(1) resale exemption.'®3 Although
the rule seemed to codify that thinking and is consistent with the statutory language, the
Commission’s stated purpose for the holding period requirement was broader, in that it
was also intended to assure that investors who purchased restricted securities indeed
“have assumed the economic risks of investment and therefore are not acting as
conduits” for the sale of unregistered securities to the public by the issuer.t®* This
concept was modified in 1988, when the Commission first proposed changes to Rule
144 that would start the holding period from the time the securities were acquired from
the issuer or an affiliate of the issuer, as opposed to restarting the holding period each
time the securities changed hands. The Commission stated: “[a] single period running
from the date of the purchase from the issuer or its affiliate would appear sufficient to
prevent the distribution of restricted securities to the public.”®> The “at risk” concept
is now relevant in more limited circumstances.

[c] Commencement of Holding Period

[i] General. The holding period for restricted securities, that is, six months
for securities of a reporting issuer and one year for securities of non-reporting issuers,
with certain exceptions, commences on the day that a person who is not the issuer or
an affiliate of the issuer becomes the beneficial owner of those securities.?®® If the
restricted securities were acquired by purchase, the holding period will not commence
until the purchaser becomes the beneficial owner and the entire purchase price or other
consideration has been paid or given.t®?

American Depositary Receipts (“ADRs”), which represent non-U.S. securities, and
the “underlying” securities that they represent have identical holding periods, and
deposits or withdrawals of underlying securities from ADR facilities do not affect the
holding period. ADRs may be sold in reliance on Rule 144 to the same extent that the
underlying security could be sold.198

[ii] Beneficial Ownership. Although beneficial ownership of securities is
often defined in terms of voting or dividend rights,®® for purposes of the commence-
ment of the Rule 144(d) holding period, a holder of restricted securities becomes the

193 gee language of Sections 2(a)(11) and 4(a)(1), discussed in § 4.02 supra.
194 preliminary Note to Rule 144.

195 gSec. Act Rel. No. 6806, [1988-1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) [ 84,355 (October
25, 1988).

196 Whether the applicable holding period is six months or one year is determined by reference to the
time of proposed sale under Rule 144. Division of Corporation Finance Compliance and Disclosure
Interpretations, Question 132.14 (Jan. 26, 2009).

197 Rule 144(d)(1).

198 Djvision of Corporation Finance, Compliance and Disclosure Interpretations, Section 532.16 (Jan
26, 2009).

199 Gee, e.g., the Commission’s discussion of the term “beneficial ownership” for purposes of Section
16 of the Exchange Act, concerning the disclosure requirements of corporate insiders and short-swing
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beneficial owner when he assumes the full economic risks of 10ss.2°° In an ordinary
purchase of securities, the purchaser would become the beneficial owner upon the
payment of the purchase price and the receipt of the securities, which are normally
contemporaneous events.

A purchaser of restricted securities, however, can sometimes become the beneficial
owner before the actual delivery of those securities. For example, when a securities
purchase agreement is executed, the purchaser may become the beneficial owner of the
securities on the effective date of the agreement if the purchaser is deemed to have paid
for the securities by execution of the agreement and therefore to have assumed the full
risk of loss prior to the delivery of the securities.2°! However, the period commences
when the right to receive securities without further consideration matures, not the date
of execution of the agreement.2°2 If the securities are to be issued pursuant to a merger
agreement or other plan of reorganization, beneficial ownership will commence when
there is no question that the full economic risk has been assumed by the recipients.203
Where securities are held in an escrow account subsequent to a reorganization pending
adjustments provided for in the plan of reorganization, the holding period will
commence on the closing date of the reorganization, provided no further consideration
is required for the issuance of the securities.2%4 Finally, where the alleged purchaser of
securities is litigating his right to those securities, the holding period will normally
commence on the date of the ratification or execution of the settlement agreement or
court order settling the litigation,2°> unless the agreement or order is persuasive
evidence that the purchaser did, in fact, assume the economic risk of loss at an earlier
date.208

trading, contained in Exch. Act Rel. No. 28,869, [1990-1991 Transfer Binder] Fed. Sec. L. Rep. (CCH)
q 84,709 (February 8, 1991).

200 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) | 2705H (1979), at Section II(D), Question
23. See also Digitech, Inc., SEC No-Action Letter, 1989 SEC No-Act. LEXIS 693 (February 3, 1989).

201 d. See also Hadron, Inc., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2995 (November 12,
1982), where the holding period was deemed to commence on the date the securities should have been
delivered, but were not because of an inadvertent error.

202 gee John D. Elliott SEC No-Action Letter, 1990 SEC No-Act. LEXIS 893 (June 11, 1990); Société
Générale, SEC No-Action Letter, 1990 1990 SEC No-Act. LEXIS 1219 (October 30, 1990).

203 See, e.g., DNA Medical Inc., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2783 (September
12, 1983) (effective date of merger agreement); Gearhart-Owen Industries, Inc., SEC No-Action Letter,
1980 SEC No-Act. LEXIS 3474 (July 18, 1980) (date disappearing corporation received securities to be
distributed to its shareholders).

204 General Maritime Corporation, SEC No-Action Letter, 2002 SEC No-Act. LEXIS 606 (June 14,
2002), where the plan of reorganization provided for escrow accounts for various purposes, including
indemnity and price adjustment.

205 Hesse & Jones, SEC No-Action Letter, 1996 SEC No-Act. LEXIS 928 (December 13, 1996);
International Institute of Applied Technology, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 1827
(February 21, 1983).

206 yicon Fiber Optics, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 604 (March 30, 1990);
Onyx-IMI, Inc., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2747 (September 6, 1982).
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When restricted securities are acquired in a private non-sale transaction, it is often
more difficult to determine when the holder becomes the beneficial owner for purposes
of the commencement of the holding period. Again, in some circumstances, the
recipient will become the beneficial owner prior to the actual delivery of the securities,
but only if all risk of economic loss has shifted from the transferor to the recipient. If
restricted securities are acquired through an employee benefit plan, the employee
usually becomes the beneficial owner on the date the securities are credited to his or her
account,2°7 even if they are subject to forfeiture upon the employee’s failure to provide
additional service or otherwise,2°® and even if they are subject to restrictions on resale
for a period longer than the Rule 144 holding period.2°® Where restricted securities are
transferred to individual donees, controlled corporations, trusts, or similar persons, the
facts must be carefully analyzed to determine if and when the transferee becomes the
beneficial owner of those securities in order to ascertain the date of commencement of
the holding period for those securities.

[iiil] Full Payment of Purchase Price. If the restricted securities are
purchased from the issuer or an affiliate of the issuer, then the holding period will not
commence until the purchaser is the beneficial owner and the full purchase price has
been paid.21° Often securities are paid for by delivering to the seller a promissory note
of another written obligation to pay.?!! In that case, the full purchase price is unpaid for
purpose of Rule 144(d)(1) and the holding period will not commence on the date of the
purchase transaction unless the note or the obligation provides for full recourse against
the purchaser of the securities, is secured by collateral having a market value at least
equal to the amount of the note or obligation and is discharged by full payment before
the date of the sale made in reliance on Rule 144.212 Acceptable collateral for purposes
of causing the holding period to commence includes securities other than those

See also staff comments in Zenex Synthetic Lubricants, SEC No-Action Letter, 1981 SEC No-Act.
LEXIS 3172 (March 5, 1981).

207 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) ] 2705H (1979), at Section II(D), Question
22. See also Intergraph Corporation, SEC No-Action Letter, 2002 SEC No-Act. LEXIS 583 (May 15,
2002).

208 4.

209 Monsanto Company, SEC No-Action Letter (July 8, 1983).
210 Rule 144(d)(1).

211 1f the purchaser pays for the restricted securities with cash, they are fully paid for purposes of Rule
144(d)(2) even if that cash was borrowed from a bank or other person unrelated to the issuer and the
securities are pledged as collateral for the repayment of the loan. Sec. Act Rel. No. 33-6099, 1 Fed. Sec.
L. Rep. (CCH) {2705H (1979), at Section II(D), Question 25. Securities may not be deemed paid for
where the purchase is financed by a person who is, or who becomes at the same time, an affiliate of the
issuer. See Clinical Technologies Associates, Inc., SEC No-Action Letter, 1991 SEC No-Act. LEXIS 1355
(December 10, 1991); Psychemedics Corp., SEC No-Action Letter, 1991 SEC No-Act. LEXIS 1259
(November 12, 1991).

212 Rule 144(d)(2).
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purchased with the note or other obligation?!3 as well as unconditional guarantees of the
note or other obligation by a bank or other financial institution unrelated to the issuer.214
Upon satisfaction of these conditions, the holding period will commence, but it will
stop running for any period in which the collateral has a fair market value of less than
the amount of the outstanding note or obligation. To prevent this tolling of the holding
period, collateral may be added.?!5 If the collateral becomes worth more than the note
or obligation, that portion of it worth more than the obligation may be withdrawn
without any tolling of the holding period.?1¢

Frequently, the purchaser will pay for the securities with an installment obligation.
In that case the securities will become fully paid on a staggered basis as payments are
made.2!7 If the securities are to be paid for by an employee with future services, the
holding period will not commence until those services allocable to those particular
securities have been fully rendered.2*® Finally, when an investor acquires restricted
securities from the issuer or an affiliate of the issuer upon exercise of an option, those
securities are not acquired for purposes of the commencement of the holding period
until the exercise price is paid.2*® Only then is that holder of the option to purchase
restricted securities actually at risk with respect to the underlying securities, and only
then does the six-month or one-year holding period, as applicable, begin to run.
Additionally, the seller may only sell those securities whose specific acquisition date
satisfies the holding period requirement.?2° Securities sold pursuant to Rule 144 are not
fungible with respect to the required holding period.??!

[d] Tacking Provisions

[i] General. As discussed above, Rule 144 generally requires that a six-month
or one-year period, as applicable, elapse since the restricted securities proposed to be
sold were acquired from the issuer or an affiliate of the issuer. Prior to its amendment

213 See, e.g., Rollins, Inc., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3721 (September 26,
1980).

214 gee, e.g., MCI Corp., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2617 (January 3, 1980).

215 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(D), Question
27.

216

217 Each time an installment payment is made a pro rata portion of the securities purchased is fully
paid, as illustrated by Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH)  2705H (1979), at Section
II(D), Question 28 (Illustration); Bio-Response, Inc., SEC No-Action Letter, 1981 SEC No-Act. LEXIS
4155 (October 29, 1981).

218 Bourns, Inc., SEC No-Action Letter, 1974 SEC No-Act. LEXIS 1355 (January 28, 1974).

219 Mosteck Corp., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 4297 (November 23, 1981). See
also Division of Corporation Finance Compliance and Disclosure Interpretations, Question 132.11 (Jan.
26, 2009).

220 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) ] 2705H (1979), at Question 21. However,
depending on the method of exercise, tacking may be available. Infra § 6.05[d].

221 See, e.g., Ultrasystems, Inc., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 4455 (December
30, 1981).
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in 1990, Rule 144 required that each holder hold for two years (then the holding period)
before any securities could be sold, and only permitted the “tacking” of prior holding
periods in certain circumstances. Since 1990, however, tacking is the rule rather than
the exception.

Whether tacking of previous holding periods is permitted is now most relevant in
transactions that would otherwise seem to require the holding period to start running
again, such as recapitalizations or conversions, where new securities are acquired from
the issuer or where securities are acquired from an affiliate of the issuer.

[ii] Securities Acquired as Stock Dividends, in Stock Splits or in Recapitalizations.
Paragraph (d)(3)(i) of Rule 144 permits an investor who is proposing to sell restricted
securities received as a dividend or in a stock split to consider them held from the time
the securities with respect to which they were issued were acquired from the issuer or
an affiliate of the issuer.222 The staff has also allowed holders of restricted debentures
who received restricted common stock from the same issuer as one-time payment of
interest contingent upon a net income formula as required by the provisions of the
debentures223 or stock received in lieu of accumulated cash dividends?24 to treat the
stock as acquired at the time the debentures were acquired for purposes of satisfying the
holding period requirement.

A merger is a recapitalization if there is “no change in the nature of the business or
control of the management” of the company.22®> The 1997 amendments to Rule 144
proposed to codify the Commission’s previous interpretive position that holders of
restricted securities may tack the Rule 144 holding period in connection with
transactions made solely to form a holding company but did not codify the interpre-
tation at that time.226 The Commission proposed to codify that interpretive position in

222 Rule 144(d)(3)(). See, e. g., Associated Communications Corporation, SEC No-Action Letter, 1983
SEC No-Act. LEXIS 2710 (August 18, 1983). The same applies to shares acquired pursuant to anti-dilution
provisions. Division of Corporation Finance Compliance and Disclosure Interpretations, Question 132.06
(Jan. 26, 2009). For an analysis of when securities received as dividends or in stock splits are restricted
securities, see § 6.03[4][e][vii] supra.

223 ghearson Hayden Stone, Inc., SEC No-Action Letter, 1979 SEC No-Act. LEXIS 2335 (March 2,
1979). See also Elliott Associates, SEC No-Action Letter, 1999 SEC No-Act. LEXIS 43 (January 18,
1999).

224 Warburg, Pincus Investors, L.P., SEC No-Action Letter, 1996 SEC No-Act. LEXIS 716 (September
4, 1996).

225 Gec. Act. Rel. No. 5306, [1972-1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 79,000
(September 26, 1972).

226 §ee Roper Industries, Inc., SEC No-Action Letter, 2007 SEC No-Act. LEXIS 535 (July 19, 2007);
The Presley Companies, SEC No-Action Letter 1992 SEC No-Act. LEXIS 475 (March 30, 1992);
Equitable Resources, Inc., SEC No-Action Letter, 2007 SEC No-Act. LEXIS 459 (April 25, 2007); Sec.
Act Rel. No. 33-6806, [1988-1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 84,335 (1988), (1988) at
n.209; Morgan, Olmstead, Kennedy & Gardner Capital Corp., SEC No-Action Letter, 1988 SEC No-Act.
LEXIS 6 (January 8, 1988). The Commission has proposed codifying its position on tacking with respect
to the formation of holding companies in a new rule. Sec. Act Rel. No. 33-7391 [current decisions] Fed.
Sec. L. Rep. (CCH) ] 85,908 (1997). See also Biospecifics Technology Corp., SEC No-Action Letter, 1992
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the 2007 Proposing Release,?2? and adopted the position in the 2007 amendments in
new Rule 144(d)(3)(ix), which provides for tacking if:

* the newly formed holding company’s securities were issued solely in exchange
for the securities of the predecessor company as part of a reorganization of the
predecessor company into a holding company structure;

* holders received securities of the same class evidencing the same proportional
interest in the holding company as they held in the predecessor company, and
the rights and interests of the holders of such securities are substantially the
same as those they possessed as holders of the predecessor company’s
securities; and

* immediately following the transaction, the holding company had no significant
assets other than securities of the predecessor and its existing subsidiaries and
had substantially the same assets and liabilities on consolidated basis as the
predecessor had before the transaction.?2®

The Commission went on to say that tacking is permissible if the above are satisfied
because there is no significant change in economic risk of the investment in restricted
securities and the securities being exchanged are substantially equivalent.22®

Reincorporation in a different jurisdiction is a recapitalization provided that “the
substance of the corporation (that is, the nature of its business and management)
remains the same as before.”23° The 2007 amendments did not change this interpretive
position, permitting tacking in connection with the reincorporation of the issuer in a
different state in certain situations.23! However, a transaction is not a recapitalization if
other changes in capitalization and percentage ownership are accomplished at the same
time such that the difference between the successor company and the predecessor
company amounts to a new investment decision for the investor.232 One of the primary

SEC No-Act. LEXIS 1036 (November 13, 1992) (Delaware holding company stock exchanged for
substantially all shares of two operating companies, a New York corporation and a Netherlands Antilles
corporation).

227 Sec. Act Rel. No. 8813, 72 Fed. Reg. 36822 (July 5, 2007).

228 Rule 144(d)(3)(ix).

229 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

230 Oncothyreon Inc. and Biomira Inc., 2008 SEC No-Act. LEXIS 762 (January 31, 2008);
Southwestern Energy Company, SEC No-Action Letter, 2006 SEC No-Act. LEXIS 527 (June 29, 2006);
Agristar, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 250 (February 6, 1990); Sec. Act Rel. No.
33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Question 35.

231 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

232 gee RehabClinics, Inc., SEC No-Action Letter, 1993 SEC No-Act. LEXIS 411 (March 12, 1993)
(tacking denied to holders of company, which was formed to avoid legal problems of predecessor company
and which then merged with predecessor company, based on the differing levels of investment risk);
Urcarco, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 278 (February 6, 1990) (notes exchanged
for stock and private placement conducted simultaneously with holding company formation); New Golf
Concepts, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 220 (February 6, 1990) (public offering
conducted at same time); Pinnacle Environmental, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS
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considerations of the staff in permitting tacking is that the investor continues to bear the
economic risk of its initial investment.233

The concept of continuing to bear economic risk in the same enterprise means that
where partnership interests are exchanged for shares in a new corporation formed to
conduct the business formerly conducted by the partnership, the holding period
applicable to the partnership interests could be tacked to that of the share where the
partnership agreements contemplated that a transfer of the business to a corporation
may take place,?3* but where the partnership had not initially contemplated such a
transfer, the holding period for the shares did not commence until the exchange took
place, or until the partnership agreement was so amended.23%

[iii] Securities Acquired in Conversions or Exchanges. Prior to the 2007
amendments, an investor who acquired securities upon voluntary surrender of other
securities of the same issuer could tack the holding period of the converted securities
to that of the newly acquired securities for the purpose of satisfying the holding period
requirement of Rule 144,236 provided that the conversion involved no additional
consideration.23” Where, however, stock was received partly in exchange for convert-

34 (January 17, 1990) (holding company purchased real property by issuing stock before it acquired two
operating companies); Costilla Energy, Inc., SEC No-Action Letter, 1997 SEC No-Act. LEXIS 540 (April
18, 1997) (tacking denied upon conversion of limited liability company into a corporation). But see
Biospecifics Technology Corp., SEC No-Action Letter, 1992 SEC No-Act. LEXIS 1036 (November 13,
1992) (public offering contemplated before and commenced six months after exchange).

233 §ee The ARA Group, SEC No-Action Letter, 1990 SEC No-Act. LEXIS 1318 (December 19,
1990).

234 Peapod, Inc., SEC No-Action Letter, 1997 SEC No-Act. LEXIS 999 (November 10, 1997); Hygeia
Sciences, Inc., SEC No-Action Letter, 1986 SEC No-Act. LEXIS 1897 (March 13, 1986); Rule 144(d)(1)
Up-C Structure (November 1, 2016); Bank of America, N.A., Merrill Lynch Pierce, Fenner & Smith, Inc.
(March 14,2016); see also SEC Division of Corporate Finance, Compliance and Disclosure Interpretations
for Rule 144, Question 132.12 (January 26, 2009). Where the partnership agreement grants the general
partner the right to make the decision to convert into a corporation, the limited partners may tack their
partnership interest holding period to their holding period for the corporation shares, but the general
partner’s holding period for the shares starts on the date of succession. Juno Online Services, Inc., SEC
No-Action Letter, 1999 SEC No-Act. LEXIS 906 (November 17, 1999). In the context of limited liability
companies, see Cravath, Swaine, & Moore, 2000 SEC No-Act. LEXIS 141 (February 11, 2000); Texas
Roadhouse, Inc., SEC No-Action Letter, 2005 SEC No-Act. LEXIS 654 (July 28, 2005); Smart Move, Inc.,
SEC No-Action Letter, 2007 SEC No-Act. LEXIS 479 (May 16, 2007) (staff rejected request to tack
holding period of LLC ownership interests despite amended operating agreement arguably contemplating
transfer to a corporation); Banc of America Investors, L.P., SEC No-Action Letter, 2004 SEC No-Act.
LEXIS 376 (February 25, 2004).

235 The Petersen Companies, Inc., SEC No-Action Letter, 1998 SEC No-Act. LEXIS 892 (July 16,
1998); MarkWest Hydrocarbon, Inc., SEC No-Action Letter, 1997 SEC No-Act. LEXIS 466 (March 25,
1997). See also Division of Corporate Finance, Compliance and Disclosure Interpretations, Question
132.12 (Jan. 26, 2009).

236 1933 Act Rule 144(d)(3)(ii), reprinted in the Securities Primary Law Sourcebook, Part C (Matthew
Bender 2008). See also Division of Corporate Finance, Compliance and Disclosure Interpretations,
Question 132.08 (Jan. 26, 2009).

237 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {[ 2705H (1979), at Section II(D), Question
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ible notes and partly in exchange for the interest owed on the notes, the staff had
permitted tacking only for those shares of stock received for the notes and had
commenced the holding period for those shares received on account of the interest on
the date of issuance.?38 It had also not been necessary that the surrendered securities be
convertible by their terms.23® The 1997 Proposing Release had previously proposed
codifying the Commission’s aforementioned positions. The Commission again pro-
posed such codification in the 2007 Proposing Release.?4® The 2007 amendments
codified the aforementioned amendment to Rule 144(d)(3)(ii) and added the following
clarifying note:
If the surrendered securities originally did not provide for cashless conversion or
exchange by their terms and the holder provided consideration, other than solely
securities of the same issuer, in connection with the amendment of the surrendered
securities to permit cashless conversion or exchange, then the newly acquired securities
shall be deemed to have been acquired at the same time as such amendment to the
surrendered securities, so long as, in the conversion or exchange, the securities sold
were acquired from the issuer solely in exchange for other securities of the same issuer.

Tacking is permitted whether the exchange transaction is effected in reliance on
Section 4(a)(2) or Section 3(a)(9).24!

Where the terms of the initially issued securities provide for their exchange into the
securities of another entity without any investment decision by the holders of the
securities, as with mandatorily exchangeable notes, the holding period begins at the
date of the initially issued securities.?4?2 Finally, if the conversion takes place in a
manner involving no investment decision by the holders of the convertible securities,
the staff will sometimes permit tacking for policy reasons even though the securities
received are those of an affiliate of the issuer of the convertible securities,?43 or even

36; Technology Funding Secured Investors II, SEC No-Action Letter, 1991 SEC No-Act. LEXIS 912 (July
23, 1991); Northrop Corp., SEC No-Action Letter, 1991 SEC No-Act. LEXIS 765 (June 6, 1991) (exercise
of warrants); Radyne Corp., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 227 (February 6, 1990)
(exchange of old debentures for new debentures or new debentures plus stocks); Mr. Coffee, Inc., SEC
No-Action Letter, 1991 SEC No-Act. LEXIS 766 (June 6, 1991) (exchange of preferred stock for
common); Sports/Leisure, Inc., SEC No-Action Letter, 1992 SEC No-Act. LEXIS 922 (September 11,
1992).

Additional consideration of no value, however, will not cause a loss of the tacking benefit. Ford
Foundation, SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2550 (June 25, 1982).

238 Epergy Exchange Corporation, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2838 (September
26, 1983).

239 gGec. Act Rel. No. 7391 [current decisions] Fed. Sec. L. Rep. (CCH) | 85,908 (Eebruary 20, 1997).
240 gec. Act Rel. No. 8813, 72 Fed. Reg. 36822 (July 5, 2007).

241 Djvision of Corporation Finance Compliance and Disclosure Interpretations, Question 132.17 (June
4, 2010).

242 Djvision of Corporation Finance Compliance and Disclosure Interpretations, Question 132.18 (Mar.
4, 2011).

243 Gentiva Health Services, Inc. and Gentiva Trust, SEC No-Action Letter, 2001 SEC No-Act. LEXIS
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where some additional consideration is paid to effect the conversion.24# The staff will
permit tacking where the securities surrendered in exchange are issued by a wholly-
owned subsidiary of the issuer of the new securities, but only if the parent has fully
guaranteed payment by the subsidiary of the exchanged obligations of the subsidiary.245
The staff has also permitted tacking where debt securities that were issued by a
predecessor corporation were assumed by the issuer of new securities in a merger by
operation of law.246 Because the staff has not often permitted tacking in cases where
one or more of the express requirements of this tacking provision is not satisfied, an
investor should assume that it may not tack in a similar situation in the absence of a
favorable interpretive letter.

[ivl] Securities Acquired through Contingent Payment Provisions. If a
person sells an equity interest in a business or all of the assets of a business and agrees
to accept as part of the consideration for that business restricted securities of the
purchaser on a later date if certain conditions later occur, those securities later received
will be considered to have been held since the date of the sale of the interest or assets,
as long as the conditions triggering the delivery of the securities were other than the
payment of further consideration.24”

[vl Pledged Securities. Paragraph (d)(3)(iv) of Rule 144 is the first of the
rule’s four express tacking provisions that allow non-affiliates under certain conditions
to deem restricted securities not to have been held by the issuer or any affiliate of the
issuer during a period in which the issuer or an affiliate in fact held the securities.24®
Specifically, Rule 144(d)(3)(iv) provides that a holder of restricted securities, who
acquired them from an affiliate of the issuer?4® as security for the repayment of a loan

672 (July 27, 2001); Bairnco Corp., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 2785 (July 27,
1981).

244 Specialized Systems, Inc., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2267 (April 25,
1983).

245 See, e.g., Vanguard Cellular Systems, Inc., SEC No-Action Letter, 1991 SEC No-Act. LEXIS 1017
(August 20, 1991); Attwoods plc, SEC No-Action Letter, 1991 SEC No-Act. LEXIS 150 (January 28,
1991). Holders may tack their holding periods for the exchanged obligations even if the guarantee was not
established until after the issue date of the exchanged obligations. See Verio Inc., SEC No-Action Letter,
1999 SEC No-Act. LEXIS 551 (May 25, 1999). Tacking was denied where the obligations of the
subsidiary were not guaranteed by the parent making the exchange offer. See Taro Vit Industries Ltd., SEC
No-Action Letter, 1991 SEC No-Act. LEXIS 1219 (June 13, 1991).

246 goe Auto Finance Group, Inc., SEC No-Action Letter, 1991 SEC No-Act. LEXIS 1313 (December
3, 1991).

247 Rule 144(d)(3)(iii). See, e.g., Medeva PLC, SEC No-Action Letter, 1993 SEC No-Act. LEXIS 1145
(December 10, 1993); T-G Enterprises, Inc., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2231 (April
1,1982); Electronic Data Technologies, SEC No-Action Letter, 1989 SEC No-Act. LEXIS 832 (July 13,
1989).

248 Tpe three others are paragraphs (d)(3)(v), (vi), and (vii) of Rule 144, discussed in § 6.05[5][d][vi],
[vii] and [viii] infra.

249 1f the pledgee accepts restricted securities from the issuer in a pledge transaction, the tacking benefit
is not available, Rule 144(d)(3)(iv); and the pledgee’s independent holding period will commence upon his
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or other obligation,?5° may tack to his holding period the holding period of the pledgor
of those securities provided that the pledge was both with recourse and bona fide.25!
Although the bona fide requirement has been the subject of almost no comment,?32 it
was apparently intended to prohibit the tacking of holding periods where either party
to the loan transaction intended that the pledged securities would be the primary source
of repayment of the loan rather than merely the security for the repayment from other
sources.?33 Regarding the “with recourse” requirement, paragraph (d)(3)(iv) further
provides that if the restricted securities are pledged without full recourse, the pledgee’s
holding period will commence at the time of the pledge transaction or, in the case of
a person acquiring pledged securities upon a default of the obligation secured by the
pledge, at the time of purchase.254

It should be noted that the language of paragraph (d)(3)(iv) extends the full benefit
of this tacking provision to a nonpledgee purchaser of securities pledged with recourse.
In other words, the purchaser may tack his holding period to both the pledgee’s holding
period and the pledgor’s holding period, provided that the non-pledgee purchaser
purchased the securities in a sale pursuant to a default in the underlying obligation.255
This extended tacking benefit does not, however, accrue to a purchaser of the restricted
securities from a pledgee who has himself purchased them following a default in the
underlying obligation.25¢ That purchaser and the purchaser following a default in the
case of a pledge without recourse are treated in the same manner as any other purchaser

assuming the full economic risk of loss, normally at the time funds equal to or greater than the value of
the pledged securities are advanced, Tokyu Building, Inc., SEC No-Action Letter, 1982 SEC No-Act.
LEXIS 2505 (June 11, 1982). Since a subsidiary of an issuer is viewed as the issuer for purposes of the
availability of Rule 144, see § 6.05[3][d][vii] supra, it is likely that a pledgee who acquires restricted
securities from a subsidiary of their issuer will be treated as having received them from the issuer and
therefore, unable to benefit from the Rule 144(d)(3)(iv) tacking provision.

250 The method of acquisition need not be foreclosure; realization of shares pursuant to a workout
agreement in lieu of foreclosure may also result in a pledgee-bank tacking its holding period with that of
the pledgor. Bankers Trust New York Corp., SEC No-Action Letter, 1995 SEC No-Act. LEXIS 517 (May
16, 1995).

251 Rule 144(d)(3)(iv). A hypothecation agreement together with an irrevocable stock power is the
equivalent of a pledge for this purpose. Division of Corporate Finance, Compliance and Disclosure
Interpretations, Section 532.23 (Jan. 26, 2009).

252 pyritan Investors Corp., [Transfer Binder] Fed. Sec. L. Rep. (CCH) {79,920 (July 5, 1974). Cf.
Internal Revenue Service, SEC No-Action Letter, 1972 SEC No-Act. LEXIS 3125 (August 21, 1972).

253 Securities & Exchange Com. v. Guild Films Co., 279 F.2d 485, 489 (2d Cir. 1960), cert. denied
subnom, Santa Monica Bank v. Securities & Exchange Com., 364 U.S. 819, 81 S. Ct. 52, 5 L. Ed. 2d 49
(1960).

254 Rule 144(d)(3)(iv).

255 J4.; Valicenti Leighton Reid & Pine, SEC No-Action Letter, 1972 SEC No-Act. LEXIS 1604 (April
14, 1972). It should also be noted that where a pledgor pledged restricted securities to secure a note, and
the securities were there after reacquired by the pledgor after paying the note, the pledgor was deemed to
have held the securities since his original acquisition. He was not treated as a new purchaser. Chemex
Corporation, SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2998 (November 12, 1982).

256 Jack H. Bookey, SEC No-Action Letter, 1973 SEC No-Act. LEXIS 2644 (June 4, 1973).
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in an ordinary purchase situation is treated.25” In short, the purchaser’s holding period
commences upon his acquisition of beneficial ownership and payment of the purchase
price, i.e., normally at the time of purchase.258

This tacking provision and indeed the Rule 144 holding period requirement itself is
relevant only where the pledged securities are restricted securities. If an investor,
whether or not an affiliate of the issuer, transfers restricted securities in a private
transaction to secure an obligation, those securities are also restricted in the hands of the
pledgee.?5° If a non-affiliate so pledges unrestricted securities, they remain unrestricted
and are freely tradable by the pledgee on default.260

Where, however, an affiliate of the issuer transfers unrestricted securities to a
pledgee, the application of Rule 144(d) and the tacking provision is less clear. Since the
pledgee acquired the securities from an affiliate of the issuer in a private transaction,
under a literal interpretation of the Rule 144(a)(3) definition of restricted securities,
those previously unrestricted securities would become restricted in the hands of the
pledgee.26t Although unrestricted securities that are acquired from affiliates in nonsale
transactions are not considered restricted securities because the transferees are regarded
as simply standing in the shoes of the respective transferor affiliates,262 a pledge is
viewed as a sale rather than a nonsale transaction.263 As a result, it is difficult to argue
that the pledged securities are unrestricted for purposes of free tradability under Section
4(a)(1) of the Securities Act. On its face, the language of paragraph (d)(3)(iv) would
seem to allow a pledgee in such circumstances to tack the affiliate’s holding period
(even though the concept of a holding period is foreign to a holder of unrestricted
securities). However, the SEC has stated that such sales may take place without regard
to the Rule 144 holding period.264

[vi] Securities Acquired as Gifts. Paragraph (d)(3)(v) of Rule 144 permits a
proposed seller of restricted securities who received them as a gift from an affiliate of
the issuer2s to tack to his holding period the holding period of the donor for the

257 4.

258 gee § 6.05[5][c] supra.

259 gee § 6.03[4][c] supra.

260 goe § 6.03[4] supra.

261 goe Rule 144(a)(3), discussed in § 6.03 supra.
262 goe § 6.03[4][c] supra.

263 Rubin v. United States, 449 U.S. 424, 101 S. Ct. 698, 66 L. Ed. 2d 633 (1981); Securities &
Exchange Com. v. Guild Films Co., supra n.227. See also SEC Division of Corporate Finance, Compliance
and Disclosure Interpretations, Question 132.03 (Jan. 26, 2009).

264 Eirst Bank System, Inc., SEC No-Action Letter, 1997 SEC No-Act. LEXIS 777 (July 30, 1997).

265 1f the donee receives restricted securities from the issuer, the tacking benefit is not available. Rule
144(d)(3)(v). That donee is in the same position, therefore, as a purchaser of restricted securities. Also,
since a subsidiary of an issuer is viewed as that issuer for purposes of the availability of Rule 144, see
§ 6.05[3][d][vi] supra, it is likely that a donee who receives restricted securities from a subsidiary of the
issuer will be treated as having received them from the issuer and therefore unable to benefit from the Rule
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purpose of satisfying the rule’s holding period requirement.?6¢ The availability of this
tacking provision depends solely upon the securities having been acquired in a gift
rather than a sale transaction.26? A gift is simply a transfer for no consideration. The
existence of consideration, money, services, or anything of value, is a factual issue. In
general, transfers between entities with a business relationship are presumed to be for
consideration of some sort rather than gifts.268

[vii] Securities Acquired by Trusts. Paragraph (d)(3)(vi) of Rule 144
permits a trust proposing to sell restricted securities that were donated to it by a settlor
of the trust who is an affiliate of the issuer to tack to its holding period to the holding
period of the settlor for purposes of satisfying the rule’s holding period requirement.25°
However, the staff has taken the view that the tacking benefit is not available for
restricted securities purchased by the trust from the settlor,27° from a beneficiary of the
trust,2’! or indeed from the issuer or any other holder of restricted securities,2’2 because
that purchase would result from an investment decision on the part of the trustee.?73 The
tacking benefit available to the trust is also available to any beneficiary of the trust who
may regard any restricted securities distributed to him as acquired on the date of their
acquisition by the settlor of the trust.274

[viii] ~Securities Acquired by Estates. Rule 144’s express tacking provisions
also provide that securities held by the estate of an affiliate of the issuer are deemed to
be acquired when acquired by the deceased.?”® This is a unique provision in that it
exempts the sales of those restricted securities by an estate that is not an affiliate of the
issuer (even if one or more of the estate’s beneficiaries is an affiliate) from the holding

144(d)(3)(v) tacking provision. See also Division of Corporation Finance Compliance and Disclosure
Interpretations, Question 132.16 (Jan. 26, 2009).

266 See, e.g., R. E. Turner and the Turner Foundation, Inc., SEC No-Action Letter, 1993 SEC No-Act.
LEXIS 489 (March 19, 1993); John J. Moores and the Moores Foundation, SEC No-Action Letter, 1991
SEC No-Act. LEXIS 991 (August 14, 1991).

267 Rule 144(d)(3)(v).

268 Gee, e.g., Chemed Corporation, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2204 (April 15,
1983). See generally Dan Goldwasser, A Guide to Rule 144 (2d ed. 1978) at 274-76.

269 Rule 144(d)(3)(vi).

270 Jesse M. Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September 24, 1979)
at Item 4; Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(D),
Question 31.

But see Chesapeake Corporation of Virginia, SEC No-Action Letter, 1978 SEC No-Act. LEXIS 1964
(October 6, 1978).

271 Schlumberger, Ltd., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2769 (February 11, 1980).
272 Rule 144(d)(3)(vi) relates to restricted securities acquired from the settlor of that trust only.

273 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at Section II(D), Question
31.

274 Rule 144(d)(3)(vi).
275 Rule 144(d)(3)(vii).
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period and volume limitations requirements of Rule 144 altogether.2’6 Similarly,
paragraph (d)(3)(vii) of Rule 144 also exempts any sales of those restricted securities
by any distributee beneficiaries who are non-affiliates from the rule’s holding period
and volume limitations requirement.2’”7 As to an estate and any beneficiaries that are
affiliates of the issuer??® of the restricted securities proposed to be sold, the provision
allows the estate to tack to its holding period the holding period of the decedent. It
further allows the beneficiaries to tack to their holding periods the holding periods of
both the estate and the decedent, in each case to satisfy the six-month or one-year
holding period requirement of the rule, as applicable.?7®

The benefits of paragraph (d)(3)(vii) are available only for restricted securities that
are acquired from the decedent, either directly through descent or bequest or indirectly
through a partnership agreement or otherwise not involving any investment decision by
the executor of the estate.?8 Accordingly, those benefits are not available for the sale
by the estate of restricted securities acquired by it through the exercise of options to
purchase the same that it received from the decedent,2®! through an exchange for
securities that it received from the decedent,282 or otherwise in a manner involving an
investment decision by the executor of the estate. The 2007 amendments removed
paragraph (i) from the note to paragraph (d)(3)(vii), as paragraph (i) now pertains to
shell companies, described later in this chapter.

[ix] Securities Acquired upon Reclassifications, Mergers and Sales of
Assets. Rule 144(d)(3)(viii), added in 1990 and amended in 2007, provides that a new
holding period will apply to restricted securities that are acquired in the case of any of
the corporate transactions described in Rule 145(a), except as otherwise provided in
paragraphs (d)(3)(ii) and (ix) of Rule 144.283 Rule 145(a) applies to transactions in
which, pursuant to applicable law or the charter documents of an issuer, the security
holders are called upon to vote or give their consent for one of the following:

* a reclassification of securities other than a stock split, reverse stock split, or
change in par value, which involves the substitution of a security for another

276 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) q 2705H (1979), at Section II(D), Question
32.

277 4.

278 See Rule 144(a)(1) for the definition of the term “affiliate of the issuer.” For an analysis of when
an estate is such an affiliate, see § 6.04 supra.

279 Rule 144(d)(3)(vii).

280 McDonald & Co., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2487 (June 24, 1983).

281 QEC Division of Corporate Finance, Compliance and Disclosure Interpretations, Question 132.04
(Jan. 26, 2009); Gemco National, Inc., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 3128 (December
8, 1982).

282 yjrginia National Bank, SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3767 (October 2, 1980).

283 Rule 144(d)(3)(viii); § 6.05[51[d][ix] supra. But see JPMorgan Chase & Co., SEC No-Action Letter
(March 17, 2008) (based on the “extraordinary circumstances” the staff did not recommend enforcement
action if JPMorgan sold Bear Stearns securities prior to the execution of the merger agreement with
JPMorgan without compliance with Rule 144 for a limited time). See discussion in § 6.02[5][d] supra.
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security;

e a statutory merger or consolidation (unless the sole purpose is to change the
issuer’s domicile within the United States); or

» certain transfers of assets of the issuer in exchange for securities of another
person.

Such transactions have historically been treated as purchases of new securities.
Therefore, the Commission takes the position that the new securities are not mere
economic equivalents of the surrendered securities, and a new holding period is needed
to prevent an unregistered two-step distribution of securities.

However, a transaction that is effected only to create a holding company, where the
former security holders of an operating company become security holders of the new
holding company, is not treated as the creation of a new restricted security, but instead
is analyzed as a recapitalization covered by Rule 144(d)(3)(ix).284 That means that the
new securities of the holding company are deemed to have been acquired from the
issuer or an affiliate on the date that the securities of the operating company were
acquired, for purposes of determining when resales may be made in reliance on Rule
144.

Moreover, the staff has also agreed that the adoption of Rule 144(d)(3)(viii) did not
prevent tacking in the cases where it has been allowed under paragraph (d)(3)(i) or (ii)
of Rule 144, even if the transaction is of a type described in Rule 145(a).285 The 2007
amendments codified the position with respect to paragraph (d)(3)(ii) relating to
conversions and exchanges of securities discussed in Section 6.05[5][d][iii].

[x] Securities Acquired in Divorce Settlements. The staff occasionally
permits tacking in nonsale situations perhaps not contemplated when the rule was
adopted, often by interpreting beneficial ownership to have actually begun prior to the
date on which the proposed seller of restricted securities actually acquired restricted
securities.?®¢ One such situation involves marital separations or divorces. One effect of
a separation or divorce is that each spouse is no longer the same person as the other
under Rule 144(a)(2).287 Arguably, however, the spouse who acquires restricted
securities from the other who is an affiliate of the issuer pursuant to a divorce settlement
agreement has really been a beneficial owner of those securities since they were
acquired by the transferor spouse. Based on the view that the acquired restricted
securities represent the acquiring spouse’s beneficial interest in the total assets of the
marriage, prior to the adoption of changes to Rule 144 in 1990, the staff normally
allowed such a recipient of restricted securities to tack to his or her holding period the

284 Gee discussion in § 6.05[5][d][ii] supra.

285 Gee The ARA Group, Inc., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 1318 (December 19,
1990). See also Aether Systems, Inc., SEC No-Action Letter, 2005 SEC No-Act. LEXIS 558 (April 26,
2005); J.P. Morgan Capital Corp., SEC No-Action Letter, 1992 SEC No-Act. LEXIS 1087 (December 4,
1992).

286 g Rule 144(d)(1) and § 6.05[5][clli] supra.
287 Gee Rule 144(a)(2)(i).
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holding period of the transferor spouse.288 There appears to be no reason why this
position should not be continued. If the transfer of restricted securities to a former
spouse involves the payment of consideration or otherwise appears to be a sale rather
than a transfer pursuant to a divorce settlement agreement, however, tacking is not
permitted because the former spouse’s payment of consideration evidences that he or
she in fact had no prior beneficial interest in those securities.28®

[xi] Securities Acquired from Closely Related Persons. Similarly, a holder
of restricted securities, who acquired such securities privately from an affiliate of the
issuer who is also so closely related to that holder that there was no shift in the
economic risk of the investment, may tack to his holding period the holding period of
that closely related transferor for purposes of satisfying the Rule 144 holding period
requirement.2°° For example, tacking is permitted where a corporation converts indirect
ownership of restricted securities into direct ownership.2°! In addition, tacking has been
permitted where an individual transfers restricted securities to a corporation in
exchange for all of its outstanding stock because such a transaction would represent a
change in form without any change in either control over, or risk of loss from, the
restricted securities.2°2 On the other hand, the staff has held that if an individual were
to transfer restricted securities to a corporation in exchange for only some of its
outstanding stock, there would be a shift in risk, resulting in a new holding period for
the acquiring corporation without any tacking benefit.293

In sum, whenever restricted securities are acquired by an entity which is either under
the control of a transferor affiliated to the issuer or under the control of the same persons
who control that transferor, and in the same proportions, there is no real change in

288 yan Dusen Air Incorporated, SEC No-Action Letter, 1981 SEC No-Act. LEXIS 4130 (October 26,
1981); Jesse M. Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September 24, 1979)
at Item 7.

289 (itizens and Southern Corporation, SEC No-Action Letter, 1981 SEC No-Act. LEXIS 4257
(November 16, 1981).

290 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {[ 2705H (1979), at Section II(D), Question
33.

291 physica B.V. and Solvay S.A., SEC No-Action Letter, 2003 SEC No-Act. LEXIS 525 (April 8,
2003); CompleTel Europe N.V., SEC No-Action Letter, 2001 SEC No-Act. LEXIS 698 (August 20, 2001);
Borg-Warner Corp., SEC No-Action Letter, 1991 SEC No-Act. LEXIS 1251 (November 7, 1991).

292 See, e.g., Worthington Industries, Inc., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3394
(June 23,1980). Similarly, where no shift in the risk of loss respecting the restricted securities occurs,
tacking is permitted where they are transferred:

e from one partnership to another, Robert R. Barker & Co., SEC No-Action Letter, 1983 SEC No-Act.
LEXIS 2488 (June 20, 1983);

e from a partnership to a corporation, Convergent Technologies, Inc., SEC No-Action Letter, 1982
SEC No-Act. LEXIS 2211 (March 23, 1982); or

e from a corporation to a partnership, J. H. Foster & Co. Ltd. Partnership, SEC No-Action Letter,
1980 SEC No-Act. LEXIS 3015 (March 17, 1980).

293 walnut Street Capital Co., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2489 (June 17,1983);
Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(D), Question 33(a).
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beneficial ownership of, or risk of loss from, the securities. Hence, there is no
justification for beginning a new holding period. Accordingly, any such entity,
individual, partnership or corporation proposing to sell restricted securities acquired
from such a transferor that is in a control relationship with it presumably may tack to
its holding period the holding period of that transferor for purposes of satisfying the
holding period requirement of Rule 144. In light of the absence of any express authority
for the above analysis, however, and the fact that the need for such tacking now only
exits where the transferor is an affiliate of the issuer, it is advisable for proposed sellers
of restricted securities in these often unique fact situations to obtain an interpretive
letter to avoid the risk of improper reliance on the rule.294

[xii] Securities Acquired in Spin-Offs or Liquidating Distributions. Fre-
quently, a partnership or a corporation that has acquired the securities of other issuers
for investment or otherwise will distribute those securities pro rata to its partners or
shareholders. Often the distributing entity simply wishes to spin-off, that is divest itself
of, a particular holding or holdings in its portfolio. On other occasions, the distributing
entity is distributing all of its holdings incident to its own liquidation.2°3 In either case,
if the distributed securities were restricted securities in the hands of the distributing
partnership or corporation, they may also be restricted securities in the hands of the
partner or shareholder distributees.2?6 Where restricted securities are acquired in such
a spin-off or liquidating distribution from an affiliate of the issuer, the partner or
shareholder recipient may normally tack to his holding period the holding period of the
distributing partnership or corporation for the purpose of satisfying the Rule 144(d)
holding period requirement.?97 Again, the basis for this implied tacking provision
appears to be that these sorts of distributions that involve no additional consideration
for the distributed securities involve no real change in their beneficial ownership.2%8 In

294 For examples of rather unique situations where the staff permitted tacking under this reasoning, see
Micron Corporation, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 1632 (January 17, 1983) and
Concord Fabrics, Inc., SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2203 (April 11, 1983).

295 For a discussion of spin-offs and liquidating distributions, see generally § 6.03[4][e][viii] supra.
296
Id.

297 See, e.g., Triad Guaranty, Inc. and Collateral Investment Corp., SEC No-Action Letter, 2005 SEC
No-Act. LEXIS 686 (August 12, 2005); Ashland Inc., SEC No-Action Letter, 2005 SEC No-Act. LEXIS
669 (August 08, 2005); TB&C Bancshares, Inc., SEC No-Action Letter, 2001 SEC No-Act. LEXIS 664
(July 25, 2001) (shareholders receiving shares which were primarily asset of company permitted to tack);
Hale & Dorr, SEC No-Action Letter, 1991 SEC No-Act. LEXIS 780 (June 12, 1991) (limited partners
receiving distributions of restricted securities from partnership portfolio permitted to tack); First Southern
Capital Corp., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2230 (April 1, 1982) (shareholder who
acquired restricted securities in an ordinary spin-off permitted to tack) and Intercontinental Industries, Inc.

See also Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(D),
Question 34(b).

298 gee Lee Data Corporation, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2834 (September 26,
1983).

See also Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(D),
Question 34, n.11.
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light of the analysis, it is not surprising that the staff allowed a shareholder of a close
corporation who received his one-third share of the corporation’s restricted securities of
another issuer upon his termination of employment to tack to his holding period the
holding period of the distributing close corporation, even though he was the only
shareholder to be so cashed out.2%® Despite considerable evidence that the staff is now
likely to permit tacking to persons who acquire restricted securities from affiliates in
transactions similar to spin-offs or liquidating distributions that seem to involve no
significant change in who bears the risk of economic loss, it is nevertheless advisable
to secure an interpretive letter whenever the particular circumstances have not yet come
before the staff of the Commission.

[xiii] Cashless Exercise of Options and Warrants. The Commission re-
ceived several comments to the 1997 Proposing Release asking for the codification of
the position that the securities acquired from a cashless exercise of options or warrants
be deemed to have been acquired when the options or warrants were granted, even if
the options and warrants as initially granted did not permit cashless exercises.3°° The
Commission proposed this revision in the 2007 Proposing Release and adopted new
paragraph (d)(3)(x) in the final rule, as well as the two corresponding clarifying notes,
which read as follows:

If the securities sold were acquired from the issuer solely upon cashless exercise of
options or warrants issued by the issuer, the newly acquired securities shall be deemed
to have been acquired at the same time as the exercised options or warrants, even if the
options or warrants exercised originally did not provide for cashless exercise by their
terms.

Note 1 to Rule 230.144(d)(3)(x). If the options or warrants originally did not provide
for cashless exercise by their terms and the holder provided consideration, other than
solely securities of the same issuer, in connection with the amendment of the options
or warrants to permit cashless exercise, then the newly acquired securities shall be
deemed to have been acquired at the same time as such amendment to the options or
warrants so long as the exercise itself was cashless.

Note 2 to Rule 230.144(d)(3)(x). If the options or warrants are not purchased for cash
or property and do not create any investment risk to the holder, as in the case of
employee stock options, the newly acquired securities shall be deemed to have been
acquired at the time the options or warrants are exercised, so long as the full purchase
price or other consideration for the newly acquired securities has been paid or given by
the person acquiring the securities from the issuer or from an affiliate of the issuer at
the time of exercise.

[xiv] Section 3(a)(10) Securities. Securities that are acquired through an
exchange transaction that is exempt from the registration requirements of the Securities
Act by reason of the exemption contained in Section 3(a)(10) are normally not

299 Tpternational Clinical Laboratories, Inc., SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2746
(August 20, 1982).

300 Even de minimis cash payments would preclude tacking. Division of Corporation Finance
Compliance and Disclosure Interpretations, Question 132.13 (Jan. 26, 2009).
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restricted securities,3°! even when the securities initially exchanged were restricted
securities,3°2 and thus tacking provisions are inapplicable.

[xv] Other Securities Subject to Tacking Provisions. Although the staff of
the Commission has stated that the only tacking provisions available to a proposed
seller of restricted securities are those contained in paragraphs (d)(3)(i) through (vii)
(now (x)) of Rule 144, it has regularly permitted tacking in certain other situations, as
discussed above.3°3 For example, as discussed in this chapter the Commission has
codified additional positions with regard to tacking with the 2007 amendments.304
Occasionally, the staff will allow a proposed seller of restricted securities to tack the
holding period of other securities or of another holder to satisfy the Rule 144(d) holding
period requirement just “because of special circumstances and policy reasons,” even
without the benefit of a reason necessarily deriving from the purpose of the holding
period requirement.3°% Accordingly, in a case involving unique circumstances or policy
considerations, a proposed seller may obtain a favorable interpretive letter respecting
the availability of tacking.

[6] Volume Limitation Requirement—Rule 144(e)

[a] Application to Affiliates. The 2007 amendments revised paragraph (e) so
that it now only applies to sales of restricted or control securities by affiliates and raised
the volume limitation for debt securities.3°® Thus, the third requirement that must be
complied with by an affiliate who proposes to sell restricted or control equity securities,
is that the amount of securities to be sold pursuant to Rule 144, together with the
amount of such securities already sold (by such affiliate or any person or entity that the
affiliate aggregates with) during the three-month period preceding the date of the
proposed sale, must be limited to the greater of one percent of the outstanding securities
of the class being sold or the average weekly trading volume for the class during the
four week period preceding the date of the proposed sale.307

The proposed affiliate seller must aggregate his sales of both restricted and
unrestricted securities of the same class during the three-month period for purposes of
determining the maximum amount of securities that may be sold within the rule’s
volume limitation requirement.3°8 In either case, however, the proposed seller is not
required to aggregate any sales of securities made pursuant to an effective registration

301 See § 6.03[4][e][V] supra.

302 gt Tves Holding Co., SEC No-Action Letter, 1987 SEC No-Act. LEXIS 2250 (July 22, 1987).
303 §ee § 6.05[51(d] supra.

304 Rule 144(d)(3).

305 Communications Investment Corp., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3811
(October 14, 1980).

306 Gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

307 Rule 144(e). The volume measure to be used is reported volume and would not include the issuance
of additional common stock notified to the transfer agent but not reported. Division of Corporate Finance,
Compliance and Disclosure Interpretations, Section 533.07 (Jan. 26, 2009).

308 Rule 144(e)(1).
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statement or pursuant to the exemption provided by Regulation A or any private sales
of securities made pursuant to Section 4 of the Securities Act or any sales made
pursuant to Regulation S for purposes of determining compliance with the Rule 144
volume limitation requirement for the relevant three month period.3°°

[b] Basis for Conditions of Rule 144(e). At the time of the promulgation of
Rule 144, the availability of the resale exemption contained in Section 4(a)(1) of the
Securities Act depended on the proposed seller’s not being a statutory underwriter,
which in turn depended in part on whether the contemplated resale would constitute a
distribution within the meaning of Section 2(a)(11).31° In the Commission’s view, any
transaction involving a substantial amount of securities, that is, an amount large enough
to have an impact on the trading markets, did constitute a distribution,3!* and would
likely cause the proposed seller to be an underwriter and therefore unable to rely on the
resale exemption.3!2 That interpretation of the statutory format was consistent with the
fact that Section 4(a)(1) was intended to exempt only routine trading transactions
between individual investors as distinguished from distributions by issuers or others.313
By including the volume limitation requirement in the version of Rule 144 that was
adopted, the Commission simply reaffirmed its long standing view that a significant
characteristic of a transaction that is not a distribution is that it involves an amount of
securities that is limited enough to have little, if any, impact on the relevant trading
markets.314

[c] Amount of Limitations

[i1l Equity Securities. To comply with the rule’s volume limitation require-
ment, an affiliate proposing to sell restricted or control equity securities pursuant to
Rule 144 must first calculate the maximum amount of securities of the same class that
he may sell in the three-month period ending on the date of the proposed sale3!5 and
then subtract from that maximum amount the amount of any other such securities that
he sold during that three-month period. The maximum amount of securities that may be
sold in the particular period is the greater of the two figures. The one percent is simply
one percent of the number of shares of the same class that is shown to be outstanding
by the most recent report or statement of the issuer.3'® That figure does not include

309 Rule 144(e)(3)(vii); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) | 2705H (1979), at
Section II(E), Question 41.

310 goe Sections 4(a)(1), discussed in § 4.02 supra, and 2(a)(11), discussed in § 4.02[2] supra.
311 yra Haupt & Co., 23 S.E.C. 589, 597-98 (August 20, 1946). See also Rule 154.

312 This interpretation is commonly referred to as the presumptive underwriter doctrine. For further
information about that informal (and now defunct) doctrine, see § 6.02[5][c] supra.

313 gec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 78,487 (1972).
314 Preliminary note to previous Rule 144,

315 The relevant three-month period is three full calendar months ending on the date of sale such as,
for example, January 16 through April 15. Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H
(1979), at Section II(E), Question 37.

316 Rulel44(e)(1)(i).
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treasury shares or issued shares that are held by a wholly-owned subsidiary of the
issuer,3!7 and a proposed seller may rely on the issuer’s most recent statement or report
regarding the number of shares outstanding unless he is aware of an inaccuracy
therein.3!® Where shares of a class of security are represented in the United States by
depositary shares, the one percent figure is calculated on the basis of all shares of the
underlying security outstanding on a worldwide basis, not on the number of depositary
shares or the number of shares of the underlying security held in the United States.31°

The alternative maximum amount of securities that may be sold during the
three-month period is essentially the average weekly reported volume of trading in the
securities of the same class for the four calendar weeks preceding the date on which the
Form 144 is to be filed.32° If no notice is required to be filed by Rule 144(h), then the
measuring date is the date on which the broker receives the sell order or the date the
transaction is executed by the market marker, as the case may be.32! If the trading
volume decreases subsequent to the filing of Form 144, but before the sale occurs, the
proposed seller may nevertheless sell the amount “locked in” by that filing.322 In the
event the trading volume increases during that same period, the proposed seller may file
a new Form 144 (not an amended Form 144)323 to obtain the benefit of the larger
figure.324

After determining the maximum amount of securities that may be sold under the
rule’s volume limitation requirement for the three month period ending on the proposed
sale date, the proposed seller must reduce that maximum amount by the amount of all
securities of the same class that he has already sold during that period.32% For this

317 Trust Company of Georgia, SEC No-Action Letter, 1979 SEC No-Act. LEXIS 2027 (January 11,
1979).

318 pan Goldwasser, A Guide to Rule 144 (2d ed. 1978) at 300. Subsequent to the 2007 amendments,
this is now only applicable to affiliates of the issuer.

319 Gee Kyocera Corp., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 662 (March 30, 1990).

320 Rule 144(e)(1)(ii) and (iii); Sec. Act Rel. No. 6099, supra n.42 at Section II(E), Question 38.

Only the volume on U.S. exchanges may be taken into account, and thus the volume on Canadian
exchanges and over-the-counter systems may not be included. Division of Corporation Finance Compli-
ance and Disclosure Interpretations, Questions 133.01 and 133.02 (Jan. 26, 2009). See also Sec. Act Rel.
No. 5995, [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 81,759 (November 8, 1978).

321 Rule 144(e)(1)(ii).

322 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(E), Question
40.

323 Djvision of Corporate Finance, Compliance and Disclosure Interpretations, Section 536.03 (Jan. 26,
2009).

324 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979) at Question 39; Jesse M.
Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September 24, 1979) at Item 5.

325 There is no need to include in the calculation of securities already sold securities sold pursuant to
a registration statement under the Securities Act, see Chs. 7 and 7A infra, pursuant to the exemption
provided by Regulation A, see Ch. 5 supra, or in an exempt transaction pursuant to Section 4 of the Act
and not involving any public offering, see Ch. 4 supra or for sales effected pursuant to Regulation S, see
§ 6.09. Rule 144(e)(3)(vii). It should be recalled that short sales against the box and call options must be
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adjustment, securities that are of the same class as those proposed to be sold are those
that do not differ significantly in voting and liquidation rights or in historic market
price.32¢ Although that determination is an issue of fact, it is apparently a proper subject
for an interpretive letter. Finally, the amount of securities that a proposed seller may sell
under the rule’s volume limitations requirement is unaffected by the amount of
securities, if any, sold by that person in any other three month period in that neither
carry-forward nor accumulation is permitted.327

While the amount of convertible securities that maybe sold pursuant to Rule 144 is
determined exactly as explained above, the alternative procedure set forth in paragraph
(e)(3)(1) of the rule would be used where both convertible securities and the securities
into which they are convertible are sold during the same three month period.322 In that
case, the computation is made as if only the underlying securities are to be sold and the
convertible securities are counted as the amount of underlying securities into which
they are convertible. Where, however, the calculation made according to paragraph
(e)(3)(1) would allow the seller to circumvent the volume limitations of Rule 144 the
alternative calculation is not applicable.32°

[ii] Debt Securities. While the 2007 amendments exempted non-affiliates
from the volume requirements, as noted above, affiliates still remain subject to volume
requirements for sales of equity securities and debt securities. For sales of debt
securities, affiliates may use an additional volume test adopted by the 2007 amendments
in the form of revised paragraph (e)(2), which aims to rectify concerns that the previous
volume limitations prevented sales of debt securities due to the fact that debt securities
are usually issued in tranches.33° Paragraph (e)(2) now reads as follows:

If the securities sold are debt securities, then the amount of debt securities sold for the
account of an affiliate of the issuer, regardless of whether those securities are restricted,
shall not exceed the greater of the limitation set forth in paragraph (e)(1) of this section

included for purposes of calculating the volume limitation at the time the short sale is made or the call
option is written, respectively. Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH)  2705H (1979), at
Section II(H), Questions 80 and 71(a), respectively. See also § 6.05[2][c][iii] and [iv] supra. Again, short
sales against the box and call options must be included for purposes of calculating the volume limitation
at the time the short sale is made or in the case of the call option at such time as the restricted securities
are segregated to cover or are delivered. Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H
(1979), at Section II(H), Question 80 and 70, 71(b), 72, 73 and 74, respectively.

326 Revenue Properties Company Limited, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2745
(August 25, 1983). See also Gulf & Western Industries, Inc., SEC No-Action Letter, 1975 SEC No-Act.
LEXIS 1177 (June 16, 1975) (Debentures treated as same class “considering the identity of terms, market
price and market treatment.”).

327 Sec. Act Rel. No. 5980, [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) 81,732 (September 20,
1978); Sec. Act Rel. No. 33-5223, [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) | 78,487 (1972).

328 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(E), Question
46.

329 4., Associated Dry Goods Corporation, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2679
(August 12, 1983) (relating to the volume limitations of Rule 144(e)(1) and (2) as in effect at the time).

330 gSec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).
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or, together with all sales of securities of the same tranche (or class when the securities
are non-participatory preferred stock) sold for the account of such person within the
preceding three months, ten percent of the principal amount of the tranche (or class
when the securities are non-participatory preferred stock) attributable to the securities
sold.

The Commission stated that this additional volume limitation would allow for more
trading of debt securities (including non-participatory preferred stock and asset-backed
securities) than the one percent limitation had previously allowed.33!

[d] Aggregation Provisions

[i] Principles. As explained above, a proposed seller of restricted or control
equity or debt securities will satisfy the Rule 144(e) volume limitation requirement only
if the amount of the securities proposed to be sold when added to the amounts of all
restricted securities or control securities sold by that seller during the three-month
period preceding the proposed sale do not exceed in the aggregate the maximum
amount specified by paragraph (e)(2) or (e)(1), respectively. In other words, the
proposed seller is required to aggregate the amount of all such securities that he sold
with the amount proposed to be sold pursuant to the rule to determine whether the
proposed sale will comply with the volume limitations requirement.

In addition, certain of the rule’s provisions require the proposed seller to aggregate
or count against the maximum amount that he may sell during the relevant three-month
period the amount of restricted securities or control securities sold during that period by
specified other persons. Those aggregation rules, which are apparently designed to
prohibit the proposed seller from circumventing the volume limitations requirement by
selling through others, are contained in the Rule 144(a)(2) definition of “person” and in
the provisions of paragraph (e)(3) of the rule that require aggregation of sales by
persons having certain relationships with the proposed seller, which relationships
generally led to the tacking of such persons’ holding periods being permitted before
tacking became the general rule. Finally, the staff of the Commission has implied other
aggregation principles that go beyond the provisions of the rule.332

[ii] Aggregation Through Definition of “Person.”. The Rule 144(e) volume
limitation requirement is applicable to proposed sales of securities by persons who are
affiliates of the issuer. For purposes of that requirement, Rule 144(a)(2) defines a person
to include, in addition to the person for whose account securities are to be sold, the
following:

e any relative or spouse of such person, or any relative of such spouse, any one
of whom has the same home as such person;

* any trust or estate in which such person or any of the persons specified in
paragraph (a)(2)(i) of this section collectively own 10 percent or more of the

331 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

332 gee §8§ 6.05[6][e][xi] and [x] infra and the corresponding tacking provisions described in
§ 6.05[5][d] supra.
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total beneficial interest or of which any of such persons serve as trustee,
executor or in any similar capacity; and

e any corporation or other organization (other than the issuer) in which such
person or any of the persons specified in paragraph (a)(2)(i) of this section are
the beneficial owners collectively of 10% or more of any class of equity
securities or ten percent or more of the equity interest.333

In general, all sales of restricted securities or control securities made or proposed to
be made by any one included in the rule’s definition of a person must be aggregated for
purposes of the rule’s volume limitation requirement.334

The aggregation of sales required by paragraphs (e) and (a)(2) of Rule 144 is
generally a two-way street. In other words, just as a mother must aggregate with her
proposed sales any includable sales within the applicable three month period by her son
residing in the same home, so must the son similarly aggregate her sales with his.33% A
significant exception to that rule involves the case of a non-affiliate trust or estate that
is administered by an affiliate trustee or executor. In that circumstance, the affiliate
trustee or executor is required to aggregate with his sales all sales made during the
relevant period by the trust or estate.33¢ Although Rule 144(a)(2)(ii) would also seem
to require aggregation by a person who exercises responsibilities “in any other
capacity” comparable to those of a trustee, the SEC has interpreted such “other
capacity” narrowly, based on the similarity with a trustee or executor.33? The trust or
estate, of course, would be not subject to the volume restrictions.338 In addition, while
an entity that serves as trustee or executor for several trusts and estates must aggregate
all sales by all of those trusts and estates with sales for its own account,33° the trusts and

333 Rule 144(a)(2).

334 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(A), Questions
3, 5 and 8; James Fogelson, Rule 144—A Summary Review, 37 Bus. Law. 1519 (1982) at 1532.

335 Jesse M. Brill, Esq., SEC No-Action Letter, 1979 SEC No-Act. LEXIS 3489 (September 24, 1979)
at Item 3; Carolina Securities Corp., SEC No-Action Letter, 1979 SEC No-Act. LEXIS 3766 (November
23, 1979).

See also Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(A),

question 8, indicating that aggregation of sales by a parent corporation and its subsidiary is also a two-way
street.

336 Jegse M. Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September 24, 1979)
at Item 2. See also Wells Fargo Bank, N.A., SEC No-Action Letter 1975 SEC No-Act. LEXIS 1998
(September 29, 1975), requiring aggregation with a trust by an affiliate 10% beneficiary of the trust.

337 See Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at 2819-6 Question 7;
Gap, Inc., SEC No-Action Letter, 1992 SEC No-Act. LEXIS 928 (September 16, 1992); Turner
Foundation, Inc., SEC No-Action Letter, 1993 SEC No-Act. LEXIS 489 (March 19, 1993); BMC
Software, Inc., SEC No-Action Letter, 1991 SEC No-Act LEXIS 991 (August 14, 1991).

338 Jegse M. Brill, Esq., SEC No-Action Letter 1979 SEC No-Act. LEXIS 3489 (September 24, 1979)
at Item 2.

339 Gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(A), Question
5. But see First Pennsylvania Corp., supra n.125, and NCA Corporation, SEC No-Action Letter, 1982 SEC
No-Act. LEXIS 2996 (November 12, 1982). In addition, it should be noted that the directors of a charitable
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estates are not required to aggregate with each other unless they are as a result of their
common administration acting in concert for purposes of paragraph (e)(3)(vi) of Rule
144 340

[iii] Pledged Securities. Paragraph (e)(3)(ii) of Rule 144 expressly requires
that a pledgee proposing to sell pledged securities, or a purchaser of pledged securities
after a default,34! must aggregate with those securities proposed to be sold the amount
of all restricted securities of the same class as those pledged that were sold for the
account of the pledgor during the relevant three month period.342 Such aggregation is
required of the pledgee or purchaser for a period of six months for a reporting issuer
and one year for non-reporting issuers from a default in the underlying obligation.343

Since this aggregation provision is a two-way street, a pledgor proposing to sell
restricted securities or control securities under the rule is also required to aggregate any
sales of such pledged securities by the pledgee (or a purchaser from the pledgee) for as
long as the aggregation provision is applicable. While the pledgor and the pledgee must
aggregate all of their sales (including those of persons attributable to them under Rule
144(a)(2)), paragraph (e)(3)(ii) does not require horizontal aggregation, that is
aggregation by pledgees with other pledgees of the same pledgor.344 The 2007
amendments codified this position in a note to paragraph (e)(3)(ii), which reads as
follows:

Sales by a pledgee of securities pledged by a borrower will not be aggregated under
paragraph (e)(3)(ii) with sales of the securities of the same issuer by other pledgees of
such borrower in the absence of concerted action by such pledgees.34%

Since a pledgor can render Rule 144 unavailable to a pledgee at any time simply by
selling the maximum amount of securities of the type pledged that is permitted by the

organization are not viewed as trustees or executors or in a similar capacity for purposes of the Rule 144(e)
aggregation rules.

340 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(A), Question
6; Wix Corp., SEC No-Action Letter, 1978 SEC No-Act. LEXIS 597 (February 20, 1978).

341 A purchaser of pledged securities is required to aggregate his sales with those of the pledgee and
the pledgor only if the securities were privately purchased rather than purchased in a Rule 144 sale by the
pledgee, Valicenti Leighton Reid & Pine, SEC No-Action Letter, 1972 SEC No-Act. LEXIS 1604 (April
14, 1972).

342 Rule 144(e)(3)(i).

343 14. See also Met-Pro Corporation, SEC No-Action Letter, 1976 SEC No-Act. LEXIS 1784 (August
22, 1976) (obligation in default for more than two years); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep.
(CCH) { 2705H (1979), at Section II(E), Question 47, relating to donated securities, but equally applicable
to pledged securities. If the pledgee (or the purchaser) is an affiliate of the issuer of the securities proposed
to be sold, the unlimited resale provision contained in Rule 144(k) will not be available. It is important to
note that Rule 144(k) no longer exists following the 2007 amendments to Rule 144, but that an affiliate
must resell in accordance with the applicable paragraphs of Rule 144 which do not permit unlimited resales
by affiliates in any circumstance. In other words, sales by affiliates are always subject to the volume
restrictions set forth in paragraph (e) of Rule 144.

344 Frost National Bank of San Antonio, SEC No-Action Letter, 1976 SEC No-Act. LEXIS 1182 (June
7, 1976).

345 Rule 144(e)(3)(ii).
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volume limitation requirement, a proposed pledgee is advised to consider contractually
restricting, at the time the pledge transaction is negotiated, the pledgor’s right to sell
any such securities of the same class as those pledged while the pledge is outstanding.

[ivl] Securities Acquired as Gifts. Paragraph (e)(3)(iii) of Rule 144 requires
a donee proposing to sell donated restricted securities or control securities pursuant to
Rule 144 to aggregate those securities with any sales of such securities of the same class
for the account of the donor during the relevant three month period for a period of six
months for a reporting issuer and one year for non-reporting issuers.34¢ The rule does
not distinguish between gift securities acquired from an individual and gift securities
acquired from a corporation or charitable institution.34” Again, this aggregation
provision is reversible.348 The donor, however, is required to aggregate with all of his
donees, whereas the donees are not required to aggregate with other of the donor’s
donees for compliance with the Rule 144 volume limitation requirement.34°

[vl Securities Acquired by Trusts. Paragraph (e)(3)(iv) of Rule 144 requires
affiliate trusts and their beneficiaries proposing to sell securities acquired from the
settlor of the trust to aggregate those securities with any sales of such securities of the
same class during the relevant three-month period by the settlor. This aggregation
provision, like those applicable to pledged and donated securities, is applicable until
either six months or one year has elapsed (depending on the type of issuer as noted
above) following the settlor’s transfer.3%° Similarly, the provision is reversible, and
while the settlor must aggregate with the trust and all beneficiaries while the provision
is applicable, the beneficiaries are not required to aggregate with each other.35* Where
a proposed seller of restricted securities or of control securities subject to volume
restrictions is a trust or a beneficiary of a trust, it should be kept in mind that the sales
of such securities of the same class by other persons may be attributable to the seller
under the aggregation provision deriving from the definition of persons for the purpose
of the Rule 144(e) volume limitation requirement.352

[vi] Securities Acquired by Estates. Paragraph(e)(3)(v) of Rule 144 permits
an estate to sell restricted securities that it acquired as a result solely of the decedent’s

346 Rule 144(e)(3)(iil); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at
Section II(E), Question 47.

347 See, e. g., Turner Foundation, Inc., SEC No-Action Letter, 1993 SEC No-Act. LEXIS 489 (March
19,1993).

Since paragraph (e)(3)(iii) of Rulel144 is substantially the same as paragraph (e)(3)(ii) of the rule, see
generally § 6.05[6][d][iv] supra.

348 Rule 144(e)(3)(iii).

349 Gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(E), Question
48.

350 Rule 144(e)(3)(iv).

351 Equitable of Towa Companies, SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2808 (February
19, 1980).

352 Gee § 6.05[6][d][ii] supra.
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death without regard to the rule’s volume limitation requirement, provided that the
estate is not an affiliate of the issuer33 even if one or more of the beneficiaries of the
estate are affiliates.3%4 In addition, Rule 144(e)(3)(v) exempts non-affiliate beneficiaries
proposing to sell such securities from the volume limitation requirement.3%> Therefore,
an estate that is an affiliate of the issuer of the securities proposed to be sold is required
to aggregate with the amount of the restricted securities received from the deceased the
amount of any securities sold by the deceased during the three month period preceding
the proposed sale.

Similarly, an affiliate beneficiary is required to aggregate with his proposed sale of
such securities any sales of such securities of the same class by the estate or the
deceased during the measuring period. Once again, even where the rule’s aggregation
provision is applicable to the estate or certain of the beneficiaries, horizontal
aggregation is not required for compliance with the Rule 144(e) volume limitation
requirement.3%6 Finally, as with a trust, the executor of an estate or a beneficiary with
a ten percent or more interest in that estate and his counsel should not overlook the
possibility that aggregation may be required as a result of the Rule 144(a)(2) definition
of the term “person” for purposes of the volume limitations requirement.

[vii] Securities Sold by Persons Acting in Concert. The last of Rule 144’s
express aggregation provisions neither derives from the rule’s definition of a person nor
relates to the Rule 144(d) tacking provisions. Apparently included as a catch-all
provision to be used if necessary to deter attempts to circumvent the rule’s volume
limitation requirement, paragraph (e)(3)(vi) of Rule 144 simply requires that affiliate
holders of restricted or control securities who agree to “act in concert for the purpose
of selling securities of an issuer” must aggregate their sales during the relevant three
month period to determine whether the Rule 144(e) volume limitation requirement has
been met.357

In general, simultaneous sales even by affiliates fall short of constituting acting in
concert.3%® The critical requirement is that the proposed sellers have reached some
agreement, written or oral, about selling their shares. In other words, aggregation is
required whenever there are concerted activities by any persons as to resales of
securities covered by Rule 144. Often, but not always, an agreement by persons who
receive the securities in the same transaction to limit their resales will necessitate
aggregation of their sales.3%°

353 For analysis of the meaning of the term “affiliate,” see generally § 6.03 supra.

354 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at Section II(E), Question
49.

355 Since the 2007 amendments, Rule 144(e) is no longer applicable to non-affiliates.

356 See Equitable of Towa Companies, SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2808
(February 19, 1980), containing a view equally applicable to estate beneficiaries.

357 Rule 144(e)(3)(vi).
358 | ewis D. Lowenfels, SEC No-Action Letter, 1972 SEC No-Act. LEXIS 2147 (May 31, 1972).
359 gee, e.g., AMP Inc., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3680 (June 22, 1981). But
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The determination of whether parties are acting in concert for the purpose of selling
securities is determined on a case-by-case basis and depends upon the particular facts
and circumstances involved, including the relationships among the parties.36°

Although the staff will frequently provide an interpretive letter, its view is generally
that whether the activities of particular persons constitute “acting in concert” within the
meaning of Rule 144(e)(3)(vi) is a factual matter best decided by the issuer, the
proposed sellers and their counsel.36?

[viii] Securities Acquired in Divorce Settlements. Following a divorce,
former spouses are no longer a single “person” for purposes of the Rule 144
aggregation provisions.362 However, a spouse who receives restricted securities from
the transferor spouse as part of a divorce settlement agreement was normally permitted
to tack to his holding period the holding period of the transferor spouse for the purpose
of satisfying the old Rule 144(d) (prior to the 1990 amendments) under which holding
periods generally ran from the last sale of restricted securities, not from the last sale by
the issuer or an affiliate.383 That tacking benefit raises the question of whether there
should be a corresponding aggregation rule applied to the sales of former spouses either
on the theory that their sales constitute acting in concert or otherwise. The staff’s later
position was that sales by the transferee spouse of restricted securities received pursuant
to a divorce settlement need not be aggregated with any other sales of restricted
securities of the same class by the transferor spouse, provided the former spouses
maintain independent homes and are not otherwise acting in concert.364

[ix] Securities Acquired from Closely Related Persons. A person who
acquired restricted securities in a private transaction from another person so closely
related to the transferee that there was in fact no shift in the economic risk of the
investment was generally permitted to tack to his or her holding period the holding
period of the transferor closely related person for purposes of Rule 144(d) prior to the
1990 amendments as explained above.3¢5 Typically, the transferee is a corporation

see Carnation Co., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2742 (February 3, 1980), in which
the staff viewed a shareholders’ agreement limiting the resale of shares distributed in a liquidation as
applying individually to each shareholder and therefore not constituting an agreement to act in concert.

For other circumstances possibly indicative of acting in concert, see Carolina Securities Corp., supra
n.342 (relatives not sharing the same home must aggregate if acting in concert); James Fogelson, Rule
144—A Summary Review, 37 Bus. Law. 1519 (1982) at 1530, n.87 (multiple pledgees, donees or
beneficiaries required to aggregate horizontally if acting in concert).

360 The Gap, Inc., supra n.345.
361 [ ewis D. Lowenfels, supra n.366; Gap. Inc., supra n.345.

362 See § 6.05[5][d][x] supra; Division of Corporation Finance, Compliance and Disclosure Interpre-
tations, Section 533.02 (Jan 26, 2009).

363 1d.

364 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) | 2705H (1979), at Section II(A), Question
4

365 See § 6.05[5][d][xi] supra.

(Rel. 148-2/2024 Pub.627)



§ 6.05[6][d] RESTRICTED AND CONTROL SECURITIES 6-116

under the control of the transferor.366 Just as the closely related entities were regarded
as the same person (no change in beneficial ownership) under the Rule 144 holding
period requirement, they should be and are still required to aggregate their sales of
restricted securities or indeed control securities of the same class for purposes of the
rule’s volume limitations requirement. In virtually all cases, aggregation results because
the closely related parties are considered the same person as defined by the rule.367
Aggregation has also on occasion been required on the ground that the securities were
donated to the controlled corporation36® and could, of course, also be required under the
rule’s acting in concert aggregation provision.36°

[x] Securities Acquired in Spin-Offs or Liquidating Distributions. Where
restricted securities are received by the partners or the shareholders of a distributing
partnership or corporation in a spin-off or liquidating distribution, the distributees could
normally tack to their holding periods the holding period of the distributing entity for
purpose of Rule 144(d) prior to the 1990 amendments, as explained above.37°
Predictably, the Commission takes the position that where partners who receive
restricted securities in such a transaction from the partnership utilize that implied
tacking benefit, then all of the partners must aggregate their sales of such securities for
the purpose of the rule’s volume limitations until two years (presumably now six
months or one year, depending on the type of issuer) have elapsed since the distribution
or the unlimited resale provision is available, whichever is earlier.37!

Where the distributing entity is a partnership, this horizontal aggregation requirement
appears applicable regardless of the number of partner distributees.3”2 Where the
distributing entity is a corporation, however, the shareholders receiving restricted
securities are subject to this horizontal aggregation requirement for up to six months or
one year, depending on the type of issuer, only if the distributing corporation is or was
closely held.373 If the distributing corporation is or was other than closely held, then the

366 Gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(A), Question
8.

367 Rule 144(a)(2)(iii); Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at
Section II(A), Question 8.

368 (Continental Alliance Corporation, SEC No-Action Letter, 1974 SEC No-Act. LEXIS 126 (August
12, 1974).

369 Rule 144(e)(3)(vi) and § 6.05[6][d][vii] supra.

370 See § 6.05[5](d][xii] supra.

371 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(D), Question

34 and Section II(E), Question 45; Sec. Act Rel. No. 33-5306, [1972-1973 Transfer Binder] Fed. Sec. L.
Rep. (CCH) {79,000 (1972) at Section VII(A).

372 Convergent Technologies, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 1876 (February 24,
1983). But see Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(D),
Question 34 and Section II(E), Question 45 (references to closely-held corporations).

373 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(D), Question
34 and Section II(E), Question 45. See also Abacus Investments Limited, SEC No-Action Letter (October
5, 2007).
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distributee shareholders are required to aggregate with each other only if they are as a
matter of fact facing in concert.374

Presumably, the dichotomy between the case of a distributing partnership and that of
a distributing corporation results only from the fact that most, if not all, of the
partnership cases have involved closely held partnerships. To impose this rule on
widely held corporations or indeed widely held partnerships would be both unreason-
able and unworkable. Whenever the number of distributees is substantial, horizontal
aggregation can be logically justified only where the distributees are in fact, or can be
rebuttably presumed to be, acting in concert. In light of the uncertainty of the
applicability of this implied aggregation provision, however, partners or shareholders
proposing to rely on Rule 144 for the sale of restricted securities distributed by a
partnership or corporation, as the case may be, are advised to comply with this
horizontal aggregation rule for purpose of complying with the volume limitation
requirement in the absence of a favorable interpretative letter from the staff.

[e] Exemptions from Provisions of Rule 144(e). As previously stated, since the
2007 amendments, the volume limitations requirement need not be complied with by a
non-affiliate holder of restricted securities.3”® In addition, non-affiliate estates and
non-affiliate beneficiaries of those estates who receive restricted securities as a result
solely of the death of the decedent are completely exempt from the Rule 144(e) volume
limitations requirement with respect to those securities.376

[71 Manner of Sale Requirement—Rule 144(f)

[a] General. The 2007 amendments to Rule 144 modified paragraphs (f) and
(g), in the first amendments to the manner of sale requirements since 1978.377 The
Commission stated that it had come to believe that it was time to alter the manner of
sale requirements so that they could better reflect the present market.378

Paragraphs (f) and (g) of Rule 144 detail the role of the broker in transactions
effected in accordance with Rule 144. Specifically, paragraph (f) details the way in
which securities must be sold while paragraph (g) sets forth transactions that are
included within the definition of brokers transactions37° for the purposes of Rule 144.
The 2007 amendments amended paragraph (f) to permit sales in riskless principal
transactions38° and added a new subparagraph to paragraph (g) covering the posting of

374 Carnation Co., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 2742 (February 3, 1980) (76
shareholder distributees).

375 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).
376 Rule 144(e)(3)(v). See discussion in § 6.05[5][d][viii] supra.
377 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

378 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).
379

Act.

380 gee Rule 144(f)(1)(iii). A “riskless principal transaction” is defined as a principal transaction where,
after having received from a customer an order to buy, a broker or dealer purchases the security as principal

That is, within the definition of “brokers’ transactions” set forth in Section 4(a)(4) of the Securities
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bid and ask quotations in alternative trading systems that will also be deemed not to be
a solicitation.38! Further, due to the 2007 amendments, the manner of sale requirements
are now only applicable to sales by affiliates of equity securities.382

After a proposed affiliate seller of restricted or control equity securities determines
that the Rule 144 adequate current public information and volume limitations
requirements and, if the securities proposed to be sold are restricted securities, the
holding period requirement can be satisfied, then the proposed seller must arrange for
the securities to be sold consistent with the rule’s manner of sale requirement. The
manner of sale requirement will be satisfied only if the securities are sold in brokers’
transactions, in transactions directly with a market maker or in riskless principal
transactions.383 In all three of the preceding circumstances, the seller is precluded from
soliciting or arranging for the solicitation of orders to buy the securities proposed to be
sold and from making any payments respecting the proposed sale to anyone other than
the broker executing the order to sell the securities.384

[b] Basis for Conditions of Rule 144(f). At the time of the adoption of Rule
144, routine trading transactions were exempted from the Securities Act’s registration
provisions by Section 4(a)(1) and 4(a)(4). The seller relied upon Sections 4(a)(1),385
and the participating broker relied on Section 4(a)(4), which exempts ‘“brokers’
transactions executed upon customer’s orders . . . but not the solicitation of such
orders.”’38¢ By 1972, transactions that qualified as “brokers’ transactions” as that term
had been interpreted were viewed as too limited to be considered distributions.337 The
Commission simply embodied that notion in Rule 144 by excluding from the term
“distribution” only those sales that qualified as brokers’ transactions. In 1978, after the
Commission was apparently convinced that some relaxation of the rule’s manner of sale
requirement would be possible without abuse, it amended the rule to permit transactions
directly with a market maker to also satisfy the Rule 144(f) requirement.38 In 2007, as
previously discussed, the Commission added riskless principal transactions as an
additional method of satisfying the Rule 144(f) requirements.38°

[c] Brokers’ Transactions. The Rule 144(f) manner of sale requirement is

in the market to satisfy the order to buy or, after having received from a customer an order to sell, sells
the security as principal to the market to satisfy the order to sell; see also Note to Rule 144(f)(1).

381 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

382 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007). Rule 144(f) does not apply to sales
by non-affiliates or sales of debt securities.

383 Rule 144(f).

384 1,

385 See analysis contained in § 6.02[2] supra.

386 Section 4(a)(4) of the Act is also discussed in § 4.06 supra.

387 See In the Matter of Ira Haupt & Co., 23 S.E.C. 589, 597, [1945-1947 Transfer Binder] Fed. Sec.
L. Rep. (CCH) {75,690. See also Rule 154.

388 o0 Sec. Act Rel. No. 5979, [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 81,731 (September
19, 1978).

389 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).
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satisfied if the proposed sale is made through brokers’ transactions within the meaning
of Section 4(a)(4) of the Securities Act. The only issue, therefore, is the scope of the
term “brokers’ transactions.” Essentially, brokers’ transactions are routine trading
transactions in an established market rather than transfers that would serve to create,
expand, disrupt or even significantly influence the market in the securities being
sold.32° The first requirement, therefore, for brokers’ transactions is simply that there be
an existing market that can be used by the broker to effect the sale.

A second requirement is that the transaction must be executed by a “broker,” defined
by Section 3(a)(4) of the Exchange Act as a person engaged in the business of effecting
transactions in securities for the account of others.3®! Accordingly, a transaction
executed by a bank trust department for its own account is not a brokers’ transaction.392
Neither is a transaction by a dealer3?3 or any other person in the securities business that
is not functioning in the transaction solely as an agent for a customer.3®* However,
where the broker itself is not a market maker for the securities to be sold, it may execute
the customer order with a market maker affiliated with the broker, and such transaction
would still be treated as a brokers’ transaction.3> In addition, use of a foreign broker
may well disqualify the transaction unless such broker either directly or through an
affiliated entity, is registered with the Commission under the Exchange Act.396

Where a proposed seller of securities under Rule 144 has engaged a qualified broker
to sell those securities as his agent in the existing market, the sale or sales will
constitute brokers’ transactions, provided the broker limits its activities to those
permitted by Rule 144(g), namely:

* it does no more than execute the order or orders to sell the securities as agent
for the person for whose account the securities are sold;3%7

* it receives no more than the usual and customary broker’s commission,398
though it may act for both the seller and the buyer and receive the amount from

390 Arthur M. Borden & Edward A. Fleischmnan, The Continuing Development of Rule 144:
Significant SEC Staff Interpretations, 8 Inst. Sec. Reg. 91, 112 (1977).

391 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) q[ 2705H (1979), at Section II(F), Question
61, n.28.

392 1d.

393 A dealer acts as a principal rather than an agent. It buys for its own account and sells to customers
from its own account, making a profit from the difference between the price it pays and the price it receives
for the securities. In re Ryan, Exchange Act Release No. 18,617, 24 SEC Docket 1716 (April 15, 1982).

394 Rule 144(g)(1).

395 Merrill, Lynch, Pierce, Fenner & Smith, SEC No-Action Letter, 2001 SEC No-Act. LEXIS 586
(May 30, 2001).

396 Revenue Properties Company Limited, SEC No-Action Letter, 1983 SEC No-Act. LEXIS 2745
(August 25, 1983).

397 Rule 144(g)(1). Section 4(a)(4) of the Act, discussed in § 4.06 supra.
398 Rule 144(g)(2).
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each of those customers;39°? and

* it neither solicits nor arranges for the solicitation of customers’ orders to buy the
securities in anticipation of or in connection with the transaction.#°°

Despite these prohibitions, the broker is nevertheless permitted to contact other
brokers or dealers who have indicated an interest in the securities to be sold within the
preceding 60 days#°* and the broker’s customers who have indicated an unsolicited
bona fide interest in those securities during the preceding ten business days.4°2 Persons
who have indicated such an interest in the securities proposed to be sold are customers
for purpose of Rule 144(g) even if they have not previously effected transactions with
the specific broker now selling the securities under the rule.4°3 In addition, the broker
will not be regarded as soliciting buy orders if it continues to issue its regular research
reports containing information about the issuer of the securities proposed to be sold4°4
or if it continues to make a two-way market in these securities, provided it had been
doing so to the extent of publishing bona fide quotations in an inter-dealer quotation
system on at least 12 of the preceding 30 days with no hiatus of more than four
consecutive business days and such publication is incident to the maintenance of a bona
fide inter-dealer market for the securities#°> or, as added by the 2007 amendments, the
publication by the broker of bid and ask quotations for the security in an alternative
trading system, provided that the broker has published bona fide bid and ask quotations
for the security in the alternative trading system on each of the last 12 business days.#°¢
Previously, prior to the 2007 amendments, if a broker structures a riskless transaction
such as a series of installment sales, on behalf of the seller, to customers who have
expressed an interest in such securities then it could not be regarded as a solicitation.4°7
The 2007 amendments added new paragraph (f)(1)(iii) to allow for the sale of securities
through riskless principal transactions where trades are executed at the same price
(without any commission equivalent, fees of any kind, markdown or markup), as the
Commission believes riskless principal transactions to be the equivalent of agency

399 gGec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at Section II(F), Question
59.

400 Rule 144(2)(3).
40L Rule 144(2)(3)().

402 Rule 144(g)(3)(i). Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at
Section II(F), Question 60.

The broker should maintain written records of all the unsolicited indications of interest when received.
See Note to Rule 144(g)(3)(ii).

403 Investment Corp. of Virginia, SEC No-Action Letter, 1976 SEC No-Act. LEXIS 1712 (August 16,
1976).

404 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(F), Question
62.

405 Rule 144(g)(3)(iii).
406 Rule 144(3)(g)(iv).
407 Jeffries & Company, Inc., SEC No-Action Letter (November 29, 1982).
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trades.#°® The broker or dealer effecting the agency trade must meet all of the
requirements of paragraph (g), except for paragraph (g)(1), as with agency trades.#°°

The fourth brokers’ transactions requirement, contained in paragraph (g)(4) of Rule
144, is that the selling broker must make a reasonable inquiry respecting, and be
unaware thereafter of, any circumstances indicating that the proposed seller is an
underwriter or that the proposed sale is part of a distribution.#'® A reasonable inquiry
must include ascertaining at least the following information:

* the length of time the securities have been held by the person for whose account
they are to be sold, and if practicable, the inquiry should include physical
inspection of the securities;

e the nature of the transaction in which the securities were acquired by the
proposed seller;

* the amount of securities of the same class sold during the past three months by
all persons whose sales are required to be aggregated;

» whether the proposed seller intends to sell additional securities of the same class
through any other means;

* whether the proposed seller has solicited or made any arrangement for the
solicitation of buy orders in connection with the proposed sale of securities;

* whether the proposed seller has made any payment to any other person in
connection with the proposed sale of the securities; and

* the number of shares or other units of the class outstanding or the relevant
trading volume.#1!

In addition, the broker is, of course, deemed to be aware of all the information
contained in Form 144,42 and in the report or other statement from the issuer
respecting the adequate current public information requirement.

[d] Transactions with a Market Maker. As mentioned above, an alternative
method by which a proposed seller of restricted securities or of control securities may
presently comply with the Rule 144(f) manner of sale requirement is to sell those
securities directly to a market maker.4*3 Often the choice between this alternative, the
brokers’ transactions alternative, and the riskless principal alternative is irrelevant to the
seller and becomes that of the broker involved. If the broker qualifies as a market
maker, it may either limit its sale to that of an agent and proceed to comply with all of

408 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

409 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

410 Jeffries & Company, Inc., SEC No-Action Letter (November 29, 1982). Rule 144(g)(4).
411 Note (ii) to Rule 144(g)(4).

412 Rule 144(g)(4) and Note (i) thereto.

413 Rule 144(f).
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the rule’s requirements applicable to brokers’ transactions#!4 or purchase the securities
itself in compliance with all of the Rule 144(f) requirements applicable to a market
marker, or sell the securities in a riskless principal transaction as permitted by the 2007
amendments.4!3

A broker qualifies as a market maker for purposes of Rule 144(f) only if it falls within
one of the following three classes of persons specified in Section 3(a)(38) of the
Exchange Act:

e any specialist that is permitted to act as a dealer;
e any dealer acting as a block positioner; and

e any dealer that holds itself out as willing to buy and sell a particular security on
a regular and continuous basis.*16

Only in the case of a sale of securities directly to a specialist is the transaction clearly
with a market maker within the meaning of Rule 144(f).

Since the term “block positioner” is not defined in the Exchange Act, it is not always
obvious that a dealer is functioning as such and that its Rule 144 purchases will
constitute qualifying transactions under Rule 144(f). In general, the Commission’s view
is that a dealer who qualifies as a block positioner for purposes of Exchange Act Rules
17a-17(b)(1) and (3)#*7 will also be a block positioner for Rule 144 purposes, provided
that:

* the Rule 144 transaction involves securities with the same type of trading

414 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at Section II(F), Question
51.

415 14 A sale to the parent of a market maker, and in fact an installment sale, was viewed by the staff
as a transaction directly with a market maker satisfying the requirement of Rule 144(f). SBHU Holdings,
Inc., SEC No-Action Letter (October 18, 1981). Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17,
2007).

416 gection 3(a)(38) of the Exchange Act, reprinted in the Securities Primary Law Sourcebook, Volume
B, Part F (Matthew Bender 2008).

417 Rule 17a-17(b) under the Exchange Act was rescinded in Exch. Act Rel. No. 20,121, [1983-1984
Transfer Binder] Fed. Sec. L. Rep. (CCH) q 83,418 (August 26, 1983), effective September 1, 1983. At the
same time, Exchange Act Rule 3b-8 was adopted; it provides in pertinent part that a qualified block
positioner is

[a] dealer who is . . . registered pursuant to Section 15 of the [Exchange] Act., . . . is subject to and
in compliance with Rule 15¢3-1 . . . has and maintains minimum net capital . . . of $1,000,000 and

. . meets all of the following conditions: (i) he engages in the activity of purchasing long or selling
short, from time to time, from or to a customer . . . a block of stock . . . in a single transaction, or
in several transactions at approximately the same time, from a single source to facilitate a sale or
purchase by such customer . . . (iii) he sells the shares comprising the block as rapidly as possible
commensurate with the circumstances.

The adoption of Exchange Act Rule 3b-8 was announced in Exch. Act Rel. No. 34-20,121, [1983-1984
Transfer Binder] Fed. Sec. L. Rep. (CCH) | 83,418 (August 26, 1983). The Rules under the Securities
Exchange Act of 1934 are reprinted in the Securities Primary Law Sourcebook, Volume B, Part G
(Matthew Bender 2008).
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characteristics as those the block positioner generally holds itself out as being
ready and able to purchase;*'® and

* the amount of securities to be purchased by the block positioner from the Rule
144 seller constitutes a “block.”41°

While the term “block™ is also not defined in the Exchange Act, the Commission has
indicated in the past that a block transaction is a transaction in which the dealer, by
reason of the size of the order in relation to the conditions in the exchange market,
reasonably concludes that it is in the customer’s best interests to search and negotiate
for a matching interest on the other side of the market rather than to attempt to execute
the order in the ordinary course of the auction market.#2°

Where a proposed seller desires to satisfy the Rule 144(f) manner of sale requirement
by selling to a dealer that falls within the third category of qualifying market makers,
the seller must confirm that the dealer is not a so-called “instant” market maker. In other
words, a dealer cannot become a market maker through the Rule 144 transaction
itself.#2! Rather, the dealer qualifies only if it has previously held itself out, and is
currently holding itself out, as being willing to buy and sell the security being offered
in the Rule 144 transaction.?2 Rule 144(g)(3)(iii) provides an objective guideline for
whether a dealer is in fact a bona fide market maker for purposes of the rule,#?® a fact
that the proposed seller should ascertain and document in his files.#24

Similar to a broker executing brokers’ transactions for purposes of Rule 144(f), a
market maker is also precluded from soliciting buy orders for the securities it intends
to purchase in the Rule 144 transaction.#?®> The normal activities of a market maker,
however, will not constitute such an impermissible solicitation, provided they are not
altered as part of a special campaign to generate interest in the securities that the market
maker anticipates purchasing.#26 Once the Rule 144 transaction is completed, the
securities are unrestricted in the hands of the market maker and maybe treated by the

418 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) [ 2705H (1979), at Section II(F), Question
52.

419 4. at Question 53. The block may consist of securities subject to Rule 144 and securities of the
same class not subject to the rule.

420 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at Section II(F), Question
54,

421 1y e Ryan, Exchange Act Release No. 18,617, 24 SEC Docket 1716 (April 15, 1982).

422 goe Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(F),
Question 55.
423 |,

424 Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) § 2705H (1979), at Section II(F), Question
55, n.20.
425 §ee SEC v. Aaron, 605 F.2d 612 (2d Cir. 1979).

426 Gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) {2705H (1979), at Section II(F), Question
56.
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market maker as any other tradable securities.??? In other words, the market maker,
unless it is an affiliate of the issuer, may solicit buy orders for the securities that it
purchased in a Rule 144 transaction after its purchase from the holder is completed.*28

[e] Exemptions from Provisions of Rule 144(f). As previously mentioned, a
non-affiliate seller of debt securities need not comply with the manner of sale
requirement. In addition, non-affiliate estates and non-affiliate beneficiaries of those
estates who receive restricted securities solely as a result of the death of the decedent
are completely exempt from the Rule 144(f) manner of sale requirement for those
securities.#2°

[8] Notice of Proposed Sale Requirement—Rule 144(h)

The final requirement that must be satisfied before a sale of restricted or control
securities by an affiliate (since the 2007 amendments, Rule 144(h) no longer applies to
sales by non-affiliates) may be made under Rule 144 is the filing of Form 144.430
Historically, copies were filed with the Commission, either a paper filing or via email,
regardless of the issuer’s status. Beginning April 2023, Forms 144 for reporting issuers
will be filed by such selling affiliate on EDGAR, the Commission’s e-filing portal. For
non-reporting issuers, paper and email forms may still be filed with the Commission.
The notice must be filed on EDGAR or placed in the mail or otherwise transmitted, as
applicable, not later than either the placing of the sell order with a broker or the
execution of the Rule 144 sale with a market maker.#3! As specified by the form, certain
information about the issuer, the securities to be sold, and the seller’s other sales
(including the sales of other persons required to be aggregated) of those securities
during the three month period preceding the date of filing must be included.#32 Form
144 must be signed by the person for whose account the securities are to be sold.433
Finally, the proposed seller must have, at the time of filing, a bona fide intention of
actually selling the securities referred to in Form 144 within a reasonable time after the
filling.#3* Any amendments to Form 144, whether to change the selling broker,43% to
increase the amount of securities to be sold in light of an increased trading volume#36

427 4. at Question 50. Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) | 2705H (1979).
428 Jim G. Rhodes, SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3204 (January 17, 1980).
429 Rule 144(f).
430 Rule 144(h).

431 4. The Staff confirmed that “concurrently” in this context means on the same day as the placing
of a sale order or the execution of the sale. Division of Corporation Finance, Compliance and Disclosure
Interpretations, Question 136.09 (Mar. 4, 2011).

432 See Form 144. Regarding the proper time to file Form 144 in the case of call options, see Sec. Act
Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) | 2705H (1979), at Section II(H), questions 76 through 79,
and for put options, see § 6.05[3][d][iv] supra.

433 Rule 144(h). In a proposed sale by a pledgee of securities following a default in the loan obligation,
the pledgee may sign the Form 144. Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) ] 2705H (1979),
at Section II(G), Question 64.

434 Rule 144(i). Where a proposed seller filed a Form 144 but instructed his broker not to actually sell
any of the securities for 65 days, the staff took the position that the proposed seller did not have the required
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or for any other reasons,*3” are subject to the same requirements as the original
notice.#38 The filing thresholds is either $50,000 or 5,000 shares.432 A proposed seller
need not consider the sales of persons with whom he may be required to aggregate for
purposes of the Rule 144 volume limitation requirement in determining whether a Form
144 must be filed, unless he is acting in concert with another such person.#4°

Form 144 requires that a seller represent that as of the date that the Form 144 is
signed that the seller “does not know any material adverse information in regards to the
current and prospective operations of the issuer of the securities to be sold which has
not been publicly disclosed.”#4! This representation presents a problem when it comes
to a seller that is selling the shares pursuant to a Rule 10b5-1 trading plan. The
Commission had previously indicated that a seller with an effective 10b5-1 selling plan
in place can modify the Form 144 representation indicating that as of the date on which
the plan was adopted or the trading instructions were given, the seller had no
knowledge of material adverse information pertaining to the issuer.442 The Commission
adopted this position in the 2007 amendments.443

[9] Unavailability to Securities of Issuers with No or Nominal Operations
and No or Nominal Non-Cash Assets

The 2007 amendments replaced previous paragraph (i),*4* with language regarding
the treatment of securities issued by reporting or non-reporting shell companies,*45
codifying a previous interpretation by the Commission.#4® Under paragraph (i), Rule

bona fide intention to sell within a reasonable time. Flight Safety International, SEC No-Action Letter,
1976 SEC No-Act. LEXIS 1233 (May 31, 1976).

See also Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(H),
Question 76, regarding the intent of a person who files a Form 144 for securities to be used to cover a call
option, but then delivers other securities.

435 gec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) { 2705H (1979), at Section II(G), Question
65.

436 14 at Section II(E), Question 39.
437 See, e.g., Id. at Section II(G), Question 66.

438 gec. Act Rel. No. 5995, [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) {81,759 (November 8,
1978).

439 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

440 goe Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH) 4 2705H (1979), at Section II(G),
Questions 67 and 68.

441 Eorm 144.

442 gee original position as set out in SEC Division of Corporate Finance Manual of Publicly Available
Telephone Interpretations, Fourth Supplement at Rule 10b5-1 (May 30, 2001); Form 144, Interpretation
No. 2.

443 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

444 Pprevious to the 2007 amendments, paragraph (i) required a seller to have a bona fide intention to
sell. Previous paragraph (i) is now contained in paragraph (h).

445 Rule 144(i).
446 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).
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144 is not available for resales of the securities of reporting and non-reporting shell
companies, or for resales of the securities of blank check companies,*4” other than
business combination related shell companies and asset-backed issuers. However, Rule
144 is available for sales of securities of a former shell company, provided that the shell
company has been subject to the reporting requirements of Section 13 or Section 15(d)
of the Exchange Act during the preceding 12 months (or a shorter period that it was
subject to the reporting requirements) and at least one year#4® has passed since the
former shell company issuer filed the information known as “Form 10” information
with the Commission demonstrating that it is no longer a shell company.#4® The
Commission further noted that Form 10 information is deemed to have been filed when
the initial filing is made with the Commission, rather than when the Commission’s
review is complete or the amended Form 10 is filed in response to comments from the
Commission.#3°© By no-action letter, the staff extended this position to Canadian
companies that had formerly been shell companies but had been subject to Canadian
disclosure requirements for at least a year.#5! In light of the Commission’s acceptance
of Canadian disclosure as providing an equivalent level of investor protection to that of
the United States under the Multijurisdictional Disclosure System (“MJDS”), this
position is unlikely to be extended to companies from any other jurisdictions; the MJDS
is in effect only with respect to Canada.

[10] Procedures for Sales under Rule 144

[a] General. Although the promulgation of Rule 144 was intended in part to
facilitate the sale of restricted securities and of control securities by basing the
availability of the resale exemption on more objective standards,*32 it was initially
avoided rather than embraced by prospective sellers because of the often cumbersome
and nonuniform selling procedures imposed upon them by fearful issuers and brokers.
As a result, delays in effecting the sales were common and the costs to the sellers
sometimes prohibitive.#33 Despite numerous requests for guidance from the staff for
acceptable procedures and documentation that would ensure compliance with the rule’s
requirements, the staff has consistently taken the position that these matters are the

447 Sec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007); NASD Regulation, Inc., SEC
No-Action Letter, 2000 SEC No-Act. LEXIS 42 (Jan. 21, 2000).

448 The 2007 Proposing Release initially suggested a 90 day requirement for the filing of Form 10
information. Sec. Act Rel. No. 8813, 72 Fed. Reg. 36822 (July 5, 2007).

449 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007) (“Form 107 information is equivalent
to information that a company would be required to file if it were registering a class of securities on Form
10 or Form 20-F under the Exchange Act”). It is important to note that both restricted and control securities
are subject to the one year requirement regarding the filing of Form 10 information.

450 gec. Act Rel. No. 8869, 72 Fed. Reg. 71546 (Dec. 17, 2007).

451 Certain Canadian Issuers, SEC No-Action Letter, 2013 SEC No-Act. LEXIS 456 (September 6,
2013).

452 goe generally § 6.05[2] supra.

453 See Dan Goldwasser, A Guide to Rule 144 (2d ed. 1978); Bernard Cedarbaum, Executing Rule 144
Sales, 5 Rev. Sec. Reg. 851 (October 19, 1972).
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responsibilities of the parties involved.*>* After many decades of working with sales
pursuant to Rule 144, however, both brokers and issuers have gained considerable
experience and are generally able to effect most Rule 144 sales with a minimum of
expense and inconvenience for all concerned parties.

[b] Responsibilities of Sellers. Rule 144 places the responsibility for complying
with all of the rule’s applicable requirements on the proposed seller of securities
pursuant to the rule. The seller is presumably the person most familiar with the facts
relating to his purchase and ownership of the securities proposed to be sold and to his
affiliate or non-affiliate status under the rule. The seller is, however, often not qualified
to ascertain whether the rule is available and to satisfy each of the rule’s sometimes
rather technical requirements, as well as to satisfy the issuer’s conditions for the transfer
of the securities proposed to be sold and the broker’s requirements for effecting the
transaction in compliance with Rule 144(f).455

[c] Responsibilities of Sellers’ Brokers. In the absence of counsel for the seller,
the broker will assume the primary responsibility for effecting the proposed sale of
restricted securities or of control securities pursuant to Rule 144. Assuming it is willing
and able to participate, the broker will cause the proposed seller to complete its standard
form cover representation letter designed to indicate:

* the nature of the seller’s relationship, if any, with the issuer;
» the restricted character of the securities;

* the period since the shares were last held by the issuer of any affiliate of the
issuer (giving effect to any applicable tacking provisions where these are
necessary); and

* any sales of securities of the same class during the preceding three months by
the seller (after giving effect to any aggregation provisions and excluding any
securities not required to be included in the calculation).#5¢

If the representation letter demonstrates that the securities may be sold free of all of
the rule’s requirements, (i.e., non-affiliate selling shares after holding the shares for a
period of one year), the broker should contact the issuer to ensure that the issuer, upon
receipt of the seller’s representation letter, will instruct the transfer agent to process the
transfer after the sale has been made and the duly executed certificates have been
delivered. Since the purchasers will demand unlegended certificates,*37 the broker

454 gee, e.g., Union Bank, SEC No-Action Letter, 1979 SEC No-Act. LEXIS 2153 (February 5, 1979).
455 See Rule 144(f) and (g).

456 For examples of a typical representation letter, see Denis T. Rice and Charles P. Ortmeyer, 6
Securities Regulation Forms § 2:22 (Westlaw 2008); James Fogelson, Rule 144—A Summary Review, 37
Bus. Law. 1519 (1982) at 1547, Exhibit A; § 4.02[1] supra; Dan Goldwasser, A Guide to Rule 144 (2d ed.
1978) at 381-97.

457 1 egended certificates are not deemed good delivery under the rules of the self-regulatory agencies.
National Ass’n of Securities Dealers, Inc., [1972-1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 78,808
(April 21, 1972).
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should not actually effect the sale until the issuer either delivers clean certificates or
agrees to issue them to the purchaser promptly following completion of the transaction.

If the results of the seller’s representation letter to the broker indicate that Rule 144
is available for the proposed sale, the broker will make any further investigation it feels
appropriate to satisfy its Rule 144(g) responsibility to make reasonable inquiry as to
whether the proposed sale will involve a distribution.® Where the rule appears
available for the proposed sale, the broker should next contact the issuer to ascertain
whether the issuer is current in its Exchange Act filings#3® and to obtain the factual
information necessary to assist the seller to complete and file Form 144. At that time,
the broker should also verify exactly what documentation the issuer will require to
instruct its transfer agent to process the transfer and deliver clean certificates to the
purchaser.

Normally, the issuer will require the following documentation:

e acompleted and executed copy of Form 144 and representation that copies were
timely filed with the Commission and any required exchange;

e an executed copy of the seller’s representation letter to the broker;

* aletter from the broker representing that the sale was completed either through
a brokers’ transaction in transactions directly with a market maker or in a
riskless principal transaction, in each case in compliance with Rule 144(f);460
and

* duly executed certificates representing the securities to be transferred to the
purchaser.

The broker should confirm that no opinion of seller’s counsel will be required and
that upon delivery of the required documentation, the transfer agent will be instructed
to complete the transfer and deliver clean certificates promptly to the purchasers.

Finally, the broker will request a letter from the proposed seller to effect that he or
she has made no attempts to solicit buy orders in violation of Rule 144(f). After having
done all of the above, the broker will:

e file Form 144 as required for the seller;
» either execute the sell order or itself purchase the securities from the seller; and
e deliver the required documents to the issuer or its transfer agent for processing

and delivery of the securities to the Rule 144 purchaser of purchasers.

[d] Responsibilities of Issuers. When an issuer sells securities pursuant to one
of the private offering exemptions from registration under the Securities Act, it is

458 gee Rule 144(2)(3).
459 1f the issuer is not a reporting issuer under the Exchange Act, see § 6.05[3][c] supra.

460 1p view of the logistical difficulties involved in settling a Rule 144 transaction two days after the
trade (“T+2”), as required by Rule 15¢6-1(a), the SEC permits “future tense” representation letters from
brokers. Smith Barney, Inc., SEC No-Action Letter, 1995 SEC No-Act. LEXIS 549 (June 20, 1995)
(previously the settlement cycle was “T+3”).
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required to take steps to prevent the public resale of those securities including;
* obtaining investment representations from the purchaser;
* legending the certificates; and
* issuing stop transfer instructions to the issuer’s transfer agent.#61

Although the obligations are more explicit in the case of restricted securities, issuers
are also concerned about aiding and abetting the unlawful resale of unrestricted
securities by their affiliates.#62 Accordingly, in both cases the issuers of restricted
securities and control securities shoulder the burden of policing resales of their
securities made pursuant to Rule 144. Generally, the form of that policing is that
counsel for the issuer will:

* set the requirements for documentation required from the seller and his broker;
e review all of the documentation; and

e issue instructions (usually in the form of an opinion letter) to the issuer’s
transfer agent to proceed with the transfer and issuance of clean certificates to
the Rule 144 purchaser of purchasers.

Of course, if the availability of the rule is not clear, the issuer (and its counsel) may
refuse to effect the transfer in the absence of either a favorable interpretive letter from
the staff of the Commission or a favorable opinion letter from counsel of substantial
reputation for the seller.

[e] Responsibilities of Transfer Agents. Although the Exchange Act regulates
transfer agents,*63 a transfer agent is essentially just that, a person performing a
ministerial function pursuant to the issuer instructions. In order to process the transfer,
transfer agents will commonly require a favorable opinion from reputable legal counsel
to either the seller or the issuer.464

[11] Effects of Compliance with Rule 144

Rule 144 offers a safe harbor for the public resale of restricted securities and control
securities under the resale exemption from registration contained in Section 4(a)(1) of
the Securities Act. Accordingly, if all of the applicable requirements of the rule are
complied with by the seller and broker, the transaction is exempt from the registration
and prospectus delivery requirements of Securities Act. In other words, a Rule 144
seller is not in violation of Section 5 of the Securities Act, the issuer is not in danger
of losing a private offering exemption,*85 the broker is not in violation of the Securities

461 Gee the requirements of Rule 502(d) of Regulation D, discussed in § 4.04 supra.
462 See Dan Goldwasser, A Guide to Rule 144 (2d ed. 1978) at 371.

463 Registration and regulation of transfer agents under Section 17 of the Exchange Act is discussed in
Federal Securities Exchange Act of 1934, § 2A.03 (Matthew Bender 2008).

464 With respect to broader investor services plans administered by transfer agents, see Computershare
Trust Company, N.A., SEC No-Action letter, 2010 SEC No-Act. LEXIS 444 (July 26, 2010) and Harris
Corporation, SEC No-Action Letter, 1999 SEC No-Act. LEXIS 610 (June 30, 1999).

465 See § 6.02 supra.
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Act and the purchaser receives freely tradeable securities under the Securities Act,*5®
unless of course, the purchaser is an affiliate of the issuer of those securities.

§ 6.06 Public Resales of Restricted Securities and “Control Securities”
Outside Rule 144

[1] Availability of Resale Exemption

Although Rule 144 is the vehicle for most unregistered public resales of restricted
securities and control securities that are sold today, it is nevertheless not the sole option
for their lawful resale.

As a result of the safe harbor provided by Rule 144, the resale exemption contained
in Section 4(a)(1) of the Securities Act is currently available for most resales of
restricted securities and most resale of control securities that comply with all of the
rule’s applicable requirements.! By its own terms, however, Rule 144 is not the only
means by which holders of restricted and control securities can rely on the resale
exemption provided by Section 4(a)(1) of the Securities Act.2 At least in theory, such
proposed sellers may rely upon Section 4(a)(1) outside of the Rule 144 safe harbor. In
light of the Commission’s warning, however, that a seller and any participating broker
will have a heavy burden of proving the availability of the resale exemption outside of
the rule,® such proposed sellers will most likely resort to this alternative only where one
or more of the rule’s requirements cannot be satisfied. The proposed sellers will almost
certainly encounter reluctance on the part of most issuer and brokers to effect transfers
of restricted securities and deliver clean certificates to the purchasers, absent convinc-
ing opinion letters from both the seller’s and its own experienced counsel regarding the
availability of the statutory exemption outside of Rule 144.4

Since the unlimited resale provision contained in Rule 144 was broadened to permit
non-affiliate holders of restricted securities that have not been held by the issuer or any
affiliate of the issuer during the holding period to resell those securities, free of all
restrictions, it is only in the case of restricted securities that have been held for less than
the availability of the resale exemption outside of the rule is relevant.> In other words,
where the specified holding period has elapsed since restricted securities were acquired
from the issuer or an affiliate, those securities are now as freely tradable under Rule 144
as unrestricted securities under the Section 4(a)(1) resale exemption.® While Rule 144

466 Grove Explorations, Ltd., supra n.185, Sec. Act Rel. No. 33-6099, 1 Fed. Sec. L. Rep. (CCH)
q[2705H (1979), at Section I, Question 1.

1 But see exceptions discussed in § 6.05[3][d] supra.

2 See Preliminary Note to Rule 144, reprinted in the Securities Primary Law Sourcebook, Volume A,
Section C (Matthew Bender), and discussed in § 6.05[2] supra.

3 See § 6.05[2][d] supra.
4 See § 6.05[10][c] and [d] supra.
S Rule 144. See analysis in § 6.05[4] supra.

© Indeed the restricted securities are perhaps more freely tradable given the safe harbor protection of
Rule 144 occurring without any affirmative action on the part of the seller, as well as the fact that there
are some limitations on the tradability of unrestricted securities by non-affiliates.
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in its present form has virtually eliminated the difference in tradability between
unrestricted securities and restricted securities that have been so owned for the
applicable holding period, it is likely to cause Rule 144 to become, by implication, the
nearly exclusive method by which restricted securities may be publicly sold under the
Securities Act’s resale exemption.”

As explained above, the resale exemption was intended to permit only private resales
and ordinary trading transactions without registration under the Securities Act.®
Although most resales of unrestricted securities by non-affiliates in less than substantial
amounts are regarded as ordinary trading transactions rather than unlawful distribu-
tions, public resales of restricted securities are always presumed to involve a
distribution.® Accordingly, a proposed seller of restricted securities may not safely rely
upon the resale exemption for public resales unless it can establish that:

* the original purchase was with investment intent rather than resale intent;
* the resale is other than a sale for the issuer; and
* the resale does not amount to a participation in a distribution.®

These arguments are difficult to make until a substantial period of time, probably
close to the applicable holding period has passed, rendering the proposed use of this
exemption as more theoretical than practical. Only where a proposed seller of restricted
securities can convince the issuer, presumably through an opinion of counsel that the
resale does not involve a distribution is the resale exemption outside of the rule a
realistic possibility for the lawful resale of those securities without registration under
the Securities Act.

In this light, the availability of the resale exemption outside Rule 144 for the sale of
restricted securities is extremely limited. Accordingly, counsel is likely to feel
comfortable rendering a favorable opinion letter respecting the resale of restricted
securities only where there is substantial, though perhaps not literal, compliance with
the rule’s several requirements.!! For example, a favorable opinion letter may be
appropriate where a Form 144 was inadvertently filed late,2 where public information
has been available for only 80 days,*® where a holder who has held the subject
securities for one year has been a non-affiliate for only two months,'4 and where in each
case where all of the rule’s other requirements were or could be satisfied. In light of the
disclosure philosophy underlying the whole of Securities Act and the staft’s vigorous
policy against taking a position on the availability of the resale exemption absent

7 See, however, discussion of sale of securities that have “come to rest” in §§ 6.06[2] and 6.08(3] infra.
8 See analysis in § 6.02[2] supra.

® See analysis in § 6.02[3] supra.

10 4.

11 See James Fogelson, Rule 144—A Summary Review, 37 Bus. Law. 1519 (1982), at 1541-42.

12 See § 6.05[6] supra.

13 See § 6.05[41[c][ii] supra.

14 See § 6.05[5] supra.
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adequate current public information about the issuer, even for restricted securities
acquired prior to the adoption of the rule,*s it should be exceedingly difficult to justify
a favorable Section 4(a)(1) opinion letter in the absence of such adequate current public
information.

In sum, the resale exemption outside Rule 144 is probably presently available for the
public resale of restricted securities by non-affiliates only in circumstances that are
substantially in compliance with all of the rule’s requirements.® If a proposed sale of
restricted securities would deviate substantially from meeting any of the rule’s
requirements, other than perhaps the notice of proposed sale requirement, the proposed
seller should consider a private sale, or another available exemption from the Securities
Act’s registration requirements rather than the Section 4(a)(1) resale exemption.t”

[2] Availability of Other Exemptions

As stated above, both restricted securities and control securities may also be publicly
sold without registration under the Securities Act where the transaction meets the
requirements of one of the limited number of rather narrow transaction exemptions
contained in Section 3 of the Securities Act. Those possibilities include the exemption
provided by Regulation A pursuant to Section 3(b)'® and those contained in Sections
3(a)(10)*° and 3(a)(11) of the Securities Act.2°

Also, the possibility has arisen that restricted securities that have “come to rest” and
are no longer in distribution may be resold publicly or privately without registration
reliance on Section 4(a)(1). However, the circumstances in which such an exemption is
available are more likely to be encountered in a private resale rather than a public one.2!

15 See, e.g., American Uranium Corp., SEC No-Action Letter 1980 SEC No-Act. LEXIS 3804 (October
14, 1980).

16 See, e.g., General Automation, Inc., SEC No-Action Letter 1980 SEC No-Act. LEXIS 3783 (October
9, 1980).

Since the staff will generally not comment of the availability of Section 4(a)(1) outside of Rule 144 for
the sale of restricted securities acquired after April 15, 1972, guidance is limited, Sec. Act Rel. No.
33-6253.

17 An exemption might be made for the sale of large amounts of debt securities to institutional
investors. In that regard, see generally Study Group on Resales of Debt Securities, ABA Committee on
Developments in Business Financing, Resale by Institutional Investors of Debt Securities Acquired in
Private Placements, 34 Bus. Law. 1927 (1979). Even in that case, a private sale might be the more
appropriate alternative to registration, see § 6.07 infra.

18 See § 6.03[4][b] supra.

19 See § 6.03[4][e][V] supra.

20 gee § 6.03[4][e][vi] supra. See also § 3.12 supra.
21 See § 6.08[4] infra.
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§ 6.07 Private Resales of Restricted Securities and Control Securities to
Qualified Institutional Buyers under Rule 144A

[1] Nature and Philosophy of Rule 144A

During the 1980’s, the market for privately placed securities in the U.S. grew faster
than the public offering market and became increasingly important.! Issuers saved a
substantial amount of money and minimized their information disclosure obligations by
arranging placement of their securities with institutional investors without any public
offering, thereby avoiding the need for registration under the Securities Act. Foreign
issuers especially were attracted to private placements because those placements
provided access to the U.S. capital markets without making all the disclosures required
for the registration of a public offering and periodic disclosure required thereafter under
the Exchange Act.

The Commission decided to facilitate such private placements and encourage the
participation of foreign issuers in the U.S. market by increasing the efficiency and
liquidity of the secondary market for restricted securities.? It found that registration
under the Securities Act was not intended to protect large institutional investors and
that, given minimal procedural protections, such institutions were presumably able to
fend for themselves in the securities market. It concluded that offering and selling to
such institutions does not involve a distribution.3

The Commission adopted Rule 144A on April 23, 1990.#4 The rule provides safe
harbors under Sections 4(a)(1) (for ordinary investors) and 4(a)(3) (for dealers) of the
Securities Act. If all the conditions of the rule are complied with, any holder of
restricted securities other than the issuer, including affiliates,> may resell restricted
securities at any time without registration in reliance on the rule. The rule provides that
such sales will be deemed not part of a distribution, the seller will be deemed not as
underwriter, and securities will be deemed not offered to the public. Thus, ordinary
investors may rely on Section 4(a)(1), which provides an exemption from registration
for transactions by persons other than issuers, underwriters or dealers.® Dealers may
rely on Section 4(a)(3), which provides an exemption from registration for transactions

1 Sec. Act Rel. No. 33-6806, [1988—1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) [ 84,335 (1988),
at 89,526-89,528.

2 Sec. Act Rel. No. 33-6806, [1988—1989 Transfer Binder] Fed. Sec. L. Rep. (CCH) ] 84,335 (1988),
at 89,533.

3 1d. at 89,539.
4 Sec. Act. Rel. No. 33-6862 (1990).

5 Division of Corporate Finance, Compliance and Disclosure Interpretations, Question 138.01 (Jan. 26,
2009).

6 Rule 144A(b). See also Ch. 4 supra and discussion of Section 4(a)(1) at § 6.02[2] supra. Section
4(a)(1) of the 1933 Act is reprinted in the Securities Primary Law Sourcebook, Volume A, Section B
(Matthew Bender).
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by dealers except in circumstances involving a distribution or within forty days of a
public offering.”

Unlike Rule 144, Rule 144A requires no holding period. This facilitates firm
underwriting of privately placed securities. An issuer may sell to an underwriter (using
the term underwriter in its factual, not its statutory sense) in a transaction to which the
registration provisions of the Securities Act do not apply either because it involves no
public offering (in reliance on Section 4(a)(2) or Regulation D, including offerings
under Rule 506(c) of Regulation D, which permits “non-public” offerings to be made
by means of general solicitation)® or is conducted outside the United States in
compliance with Regulation S.® The underwriter may immediately resell the securities
to institutional investors, provided the requirements of the rule are satisfied. The
Commission has stated explicitly that purchasing securities from an issuer with a view
to reselling under Rule 144 A does not affect the availability of the Section 4(a)(2) or
Regulation D exemption for the issuer.°

The rule also increases the opportunities for every holder of restricted securities to
resell those securities at any time, albeit to a limited universe of potential buyers. There
is no explicit limitation on the means that can be used to solicit such sales, provided that
sales are made only to “qualified institutional buyers” (“QIBs”) in compliance with the
rule. Prior to the changes mandated by the JOBS Act in 2012, both offers and sales had
to be limited to QIBs only. Until recently it was assumed that a general solicitation with
respect to the resale transaction would have affected the availability of the Section
4(a)(2) exemption for the original private placement by the issuer, so all parties
involved in reselling securities under Rule 144A tended to proceed on the basis that
Section 4(a)(2)’s prohibition on general solicitation! probably applied to the resales.'2
The JOBS Act directed the Commission to amend Rule 144A to provide that offers were
permitted to be made to persons other than QIBs under the Rule provided that sales
were made only to QIBs.t3 In 2013 the Commission adopted rules that implemented
this change and moreover made it clear that general solicitation in the course of a resale
under Rule 144A would not prevent reliance on Section 4(a)(2) for the original private
placement by the issuer.'4 The Commission has permitted Rule 144A offers to be made

7 Rule 144A(c). See also Ch. 4 supra.

8 See also Ch. 4 supra.

9 See discussion of Regulation S at § 6.03[4] supra.
10 §ee Preliminary Note 7 to Rule 144A.

11 See Ch. 4 supra.

12 §ee Hanks, Rule 144A: Another Cabbage in the Chop Suey, 24 GW J. Int’l L. & Econ. 305, 33841
(1990).

13 Jumpstart Our Business Startups Act, Pub. L. No. 112-106 §§ 301-05 (codified in 15 U.S.C.),
Section 201(a)(2).

14 Sec. Act Rel. No. 33-9415 (2013). The general solicitation may be undertaken by the issuer or by
initial purchasers in the Section 4(a)(2) transaction or other distribution participants. Division of Corporate
Finance, Compliance and Disclosure Interpretations, Question 138.03 (Nov. 13, 2013).
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by means of Internet roadshows whose attendees are limited to QIBs for some time.!5
This limitation would presumably no longer be necessary.

Like all other exemptions from registration, Rule 144A relates only to Section 5 of
the Securities Act. It does not provide exemption from any other provision of the
securities laws, including the antifraud provisions of the Securities Act and the
Exchange Act.

[2] Conditions of the Rule 144A Exemption

[a] Overview of Conditions. The conditions of the exemption provided by Rule
144A are as follows:

* the seller must reasonably believe the buyer is a QIB;

* the seller must take reasonable steps to ensure that the buyer knows the sale
may be made in reliance on Rule 144A;

* the securities resold may not be issued by certain investment companies, or be
of the same class or convertible or exchangeable for securities of the same class
as those listed on a U.S. securities exchange or quoted on a U.S. automated
inter-dealer quotation system; and

* prospective buyers must have a right to receive certain specified information
about the issuer.

[b] Reasonable Belief Buyer is a QIB

[i1 Definition of QIB. Rule 144 A applies only if the seller reasonably believes
that the buyer is a “qualified institutional buyer.” The rule contains a very detailed and
specific definition of “qualified institutional buyer.”® Generally, a QIB is an entity
falling into one of the categories listed in the rule that owns and has investment power!?
over at least $100 million of securities not issued by the entity of any affiliate of the
entity. If the entity is a bank or savings and loan association, it must additionally have

15 See Net Roadshow, Inc., SEC No-Action Letter, 1998 SEC No-Act. LEXIS 107 (January 30, 1998).
In 2005, the Commission adopted the Securities Offering Reform which has since expanded the scope of
permitted communications relating to road shows in the registered offering context. See Securities Release
No. 33-8591, § III(3)(b)(iii)(D)(4), 70 Fed. Reg. 44,722 (July 19, 2005).

16 Rule 144A(a)(1). There is a “catch-all” provision in the definition of qualified institutional buyer in
Rule 144(a)(1)(H) that does not catch all possible types of institutional so others have been added through
the no-action letter process. See, e.g., Alaska Permanent Fund, SEC No-Action Letter, 2011 SEC No-Act.
LEXIS 450 (July 14, 2011); College Savings Plan Network, SEC No-Action Letter (Jan. 12, 2016).

17 While this provision may be read to imply that prospective QIB must have investment power over
all the securities that it owns (thus disqualifying many large institutions whose assets are managed by other
persons), current market practice is to read the provision as permitting prospective QIBs to aggregate assets
over which they have investment power (but do not own) with those that they own (but do not have
investment power over) in meeting the size test. There is, however, no written authority for this. Borrowed
securities may not be included as being “owned”, while securities owned but lent out should be included.
Division of Corporation Finance, Compliance and Disclosure Interpretations, Questions 138.06 and 138.07
(December 8, 2016). Short positions do not represent ownership of securities. Division of Corporation
Finance, Compliance and Disclosure Interpretations, Question 138.08 (December 8, 2016).

(Rel. 148-2/2024 Pub.627)



§ 6.07[2][c] RESTRICTED AND CONTROL SECURITIES 6-136

an audited net worth of at least $25 million. A dealer registered as such under Section
15 of the Exchange Act need own only $10 million of securities. Dealers engaging in
“riskless principal transactions” on behalf of QIBs and entities of which all the equity
owners are QIBs are also defined as QIBs. Some types of securities, including
certificates of deposit, swap contracts and securities subject to repurchase agreements
are not counted as eligible “securities” for this test.1® In 1992, the SEC amended Rule
144A to permit the inclusion of U.S. government and similar securities in calculations
of the amount of securities owned or invested by a particular institutional investor.'®

In its adopting release, the Commission stated that it had considered including
additional tiers of investors defined by less stringent criteria, but that it decided to begin
with a narrow definition and consider changes in the future based on experience with
the rule.2°

[ii] Basis for Reasonable Belief. The safe harbor of Rule 144A is available
only if the buyer is a QIB or the seller and any person acting on behalf of the seller
reasonably believe the buyer is a QIB. Although this is a question of fact, the rule
provides that, with respect to the prospective purchaser’s ownership of and investment
power over securities, prospective sellers and persons acting on their behalf may rely
on any of the following: a recent publicly available financial statement; any document
filed by the issuer with government agency or self-regulatory organization either in the
United States or elsewhere; the current edition of a “recognized securities manual’’;2!
or a certification by the chief financial officer of the purchaser.?2

[c] Notice to Buyer of Reliance on Rule 144A. The safe harbor of Rule 144A
is available only if the seller takes reasonable steps to ensure that the buyer is aware the
seller may be relying on the exemption provided by the rule. The rule does not elaborate
what would constitute reasonable steps. Presumably, the notice of possible reliance on
the rule would be included in the original offering documents for the securities. In
subsequent resales, the seller should give a notice directly to the buyer or cause such
a notice to be given.

18 Rule 144A(a)(1). Investments that are within the Securities Act definition of a security and are not
specifically excluded by Rule 144A(a)(2) and which represent undivided interests in a pool of mortgages
or receivables count in determining the amount of securities owned for determination of QIB status. See
UNUM Life Insurance Co., SEC No-Action Letter, 1990 SEC No-Act. LEXIS 1250 (November 21, 1990).

19 See Sec. Act Rel. No. 33-6393, [1992 Transfer Binder] Fed. Sec. L. Rep. (CCH) ] 83,202, adding
Rule 144A(a)(1)(i)(F).

20 See Sec. Act Rel. No. 33-6862, [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 84,523
(1990) at 1I.A.

21 “Recognized securities manuals” include Standard & Poor’s Corporation Records, the Moody’s
manuals and Best’s Insurance Reports. The staff has explicitly approved S&P’s method of establishing and
maintaining its list of QIBs. See Standard & Poor’s Corp., SEC No-Action Letter, 1991 SEC No-Act.
LEXIS 847 (July 8, 1991). See also CommScan LLC, SEC No-Action Letter, 1999 SEC No-Act. LEXIS
116 (February 3, 1999) and Communicator Inc., SEC No-Action Letter, 2002 SEC No-Act. LEXIS 783
(September 20, 2002), approving similar commercially available lists of QIBs.

22 Rule 144A(d)(1).
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This notice requirement is important because, although a legend is not required on
securities sold in reliance on Rule 144A, such securities are deemed to be restricted
securities?® and purchasers need to be aware of that restricted status. Securities
distributed through resales in reliance on Rule 144A frequently do contain a legend
stating that the securities have not been registered under the Securities Act and that
resales are limited to certain specified circumstances, including resales made in
compliance with Rule 144A. However, whether such a legend by itself satisfies the
notice requirement for a subsequent resale made in reliance on the rule is doubtful,
especially in cases where the securities may not be seen by the purchaser (for example,
where they are held in book-entry form).

[d] Eligible Securities; Fungibility Prohibition

[il General. The safe harbor of Rule 144A is available only if the security
being sold was not, when issued, fungible with any class of securities that are either
listed on a U.S. securities exchange that is registered under Section 6 of the Exchange
Act or quoted on an “automated inter-dealer quotation system.”24 The purpose of this
requirement is to prevent unregistered offerings of securities that can readily flow into
a public market. However, in the case of securities that are mandatorily exchangeable
for securities of an unrelated issuer, and those underlying securities are themselves
eligible to be traded in the public market (whether because they are not restricted
securities or because they are restricted securities eligible to be resold under Rule 144),
Rule 144A is available for the overlying securities.2®> Securities of an open-end
investment company, unit investment trust or face-amount certificate company each of
which is, or is required to be, registered under Section 8 of the Investment Company
Act, may not be sold in reliance on the rule.26 All other securities are eligible to be
resold under the rule.??

[ii] Not of the Same Class. The adopting release states generally that
securities should be considered of the same class if they entitle their holders to
substantially similar rights and privileges, even if the securities have different names or
designations.28

23 Preliminary Note 6 to Rule 144A; § 6.03[2] supra.

24 Rule 144(d)(3). “Automated inter-dealer quotation system” at the time of adoption of 144A included
NASDAQ but not the “pink sheet” over-the-counter market. Sec. Act Rel. No. 33-6862. Since 2006,
NASDAAQ has been regulated as a stock exchange. Exchange Act Rel. No. 34-54085.

25 See Mandatorily Exchangeable Issuer Securities, SEC No-Action Letter, 1999 SEC No-Act. LEXIS
854 (October 25, 1999).

26 Rule 144A(d)(3)(ii). See Ch. 7B infra.

27 Securities received without additional consideration upon exchange of securities that could be resold
under the Rule may also be resold under the Rule. Debevoise & Plimpton, SEC No-Action Letter, 1990
SEC No-Act. LEXIS 992 (July 23, 1990).

28 Sec. Act Rel. No. 6862, [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 84,523 (April 23,
1990), text accompanying ns. 23-24.
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Securities underlying American Depositary Shares (“ADSs”) are treated as being the
same class of securities as ADSs.22 Thus, if ADSs are listed on a U.S. securities
exchange, the underlying securities may not be offered pursuant to Rule 144A.

[iii] Not Convertible or Exchangeable for Same Class. A security that was,
at the time of issuance, convertible into or exchangeable for another security is
considered fungible with that other security unless it was subject to a conversion
premium of at least 10% at the time of issuance.3® Warrants are considered fungible
with the security that can be purchased upon their exercise unless, at the time of
issuance, the warrant had a life of at least three years and an effective exercise premium
of at least 10%.3* The adopting release contains an explanation of “effective conversion
premium” and “effective exercise premium.”32 Contingent convertible capital securi-
ties, even though they have conversion features that may result in their being deemed
to be of the same class as listed securities, having a conversion premium that may be
unknown or less than 10%, may be treated as not being fungible under certain
circumstances, the staff noting that:

* The contingent convertible securities would qualify as regulatory capital and
would be issued solely for the purpose of satisfying regulatory capital
requirements under relevant national standards.

e The contingent convertible securities would not be, when issued, of the same
class as securities listed on a national securities exchange or quoted on a U.S.
automated inter-dealer quotation system.

* The contingent convertible securities would automatically and mandatorily
convert into common stock upon the occurrence of a trigger event outside the
relevant issuer’s and securityholders’ control and such a trigger event would be
due to a regulator’s assessment of the issuer’s viability and/or insolvency,
and/or the issuer’s common equity tier 1 capital ratio falling below a specified
percentage.

e Neither the issuer nor securityholders would have the option to convert the
contingent convertible securities into common stock of the issuer.33

[iv When Issued. It should be noted that the prohibition on fungible
securities applies at the time the securities are issued. If the securities were issued prior
to a listing on a U.S. exchange or a NASDAQ quotation, the fungibility prohibition
does not apply. Thus, where a private company issues shares to its founders, and

29 4. at n.26.
30 4. at n.25.
31 Rule 144A(d)(3)(D).

32 Sec. Act Rel. No. 6862, [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 84,523 (April 23,
1990) at n.25. The Commission stated that this rule is intended not to interfere with “common financing
activities” and that the power to designate other securities as “not fungible” with listed or quoted securities
is delegated to the Director of the Division of Corporation Finance. /d.

33 Contingent Capital Convertible Securities (March 28, 2019).
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subsequently becomes public and listed on a U.S. exchange, the founders may use Rule
144 A to resell their securities privately. They may wish to do so, for example, to avoid
adversely affecting the price of the publicly traded securities by a public resale pursuant
to Rule 144.

[v] Not Issued by an Investment Company. Rule 144A is not available for
resales of securities issued by an open-end investment company, unit investment trust
or face-amount certificate company that is or is required to be registered under Section
8 of the Investment Company Act.34

[e] Information Requirement

[i] General. Rule 144A is available for resales of securities only when
prospective purchasers have a right to obtain information about the issuer. The
Commission has taken the position that even substantial institutional investors need to
be protected by a right to obtain some information, although not necessarily all the
information they would be able to obtain if the sale of securities were required to be
registered under the Securities Act or the issuer were required to make periodic
disclosure under the Exchange Act. The Commission intended to lighten the burden of
traditional disclosure for Rule 144A issuers while retaining a limited right of
prospective securities buyers to have information about the issuer’s affairs.

The information requirement does not apply to securities issued by foreign
government eligible to register securities under Schedule B of the Securities Act,3% or
to debt securities issued by an agency or instrumentality of a foreign government
eligible to use Schedule B under the Securities Act, if such securities are fully and
unconditionally guaranteed by such foreign government.3® If prospective purchasers
have a right to obtain the specified information about the parent of the issuer and the
parent unconditionally guarantees the debt securities of its wholly-owned subsidiary,
the information requirement of the rule is satisfied.3”

In light of the role that asset-backed securities played in the financial crisis that began
in 2007, the Commission has proposed significant changes to the information
requirement as it applies to such securities. Rule changes proposed in 2010 (and still
outstanding despite the adoption of other rules proposed at the same time)3® would
permit the use of Rule 144A for “structured finance products” only where the
underlying transaction agreement for the securities grants purchasers, holder and
prospective purchasers the right to obtain the information that would be required if the
securities were registered under the Securities Act. In addition, the disclosure

34 Rule 144A(d)(3)(ii). Note that Rule 144A would be available for resales of the securities of such
entities not required to register under the Investment Company Act. See Ch. 7B infra.

35 Rule 144(d)(4)(i).

36 See Rule 144A, SEC No-Action Letter (May 30, 1990).

37 See British Aerospace PLC, SEC No-Action Letter, 1990 SEC No-Act. LEXIS 793 (May 9, 1990).
38 Securities Act Rel. No. 33-9638 (September 4, 2014).
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requirements applicable to such securities upon registration (and subsequent periodic
reporting) would be significantly expanded.3°

[ii]l How Right May Be Ensured. The information requirement may be
satisfied three ways:

» if the issuer is subject to periodic disclosure under Section 13 or Section 15(d)
of the Exchange Act;3°

e if the issuer is entitled to the exemption from periodic reporting under Rule
12g3-2(b);** or

» if the prospective purchaser otherwise has a right to obtain, at or prior to the
sale, certain basic information about the issuer that is reasonably current.42

The Commission stated that the obligation to provide current basic information may
arise by contract, by applicable corporate law or by a rule of an applicable
self-regulatory organization.*3

[iii] What Information Must Be Available. The information that must be
available includes a very brief statement of the nature of the issuer’s business, including
the products and services it produces, and financial statements (balance sheet, profit and
loss and retained earnings) for as much of the previous two fiscal years as the issuer has
been in operation. With regard to timeliness, the financial statements must either meet
the timing requirements of the issuer’s home country or principal trading market or the
following schedule. The balance sheet must be as of a date less than 16 months before
the date of sale, the profit and loss and retained earnings statements must cover the 12
months preceding such balance sheet, and, if the balance sheet is as of a date more than
six months prior to the resale, the profit and loss and retained earnings statements must
be updated from the date of the balance sheet to a date no more than six months before
the date of resale.*4

[3] Rule 144A Trading Markets

The Rule 144A exemption created the opportunity for development of quasi-public
trading markets in restricted securities, in which would-be sellers can freely offer
restricted securities for sale, provided the universe of offerees is limited to institutions
that are QIBs. Almost simultaneously with the adoption of the rule, the Commission
gave the FINRA authority to establish what was then designated as the “Private

39 Sec. Act Rel. No. 33-9117 (April 7, 2010).

40 See Federal Securities Exchange Act of 1934, Ch. 4 (Matthew Bender). The Exchange Act is
reprinted in the Securities Primary Law Sourcebook, Volume B, Section F (Matthew Bender).

41 This exemption from reporting under the Exchange Act is available to a foreign private issuer makes
available on its website the same information it furnishes to its home government or securities exchange
(and which is made public) or to its securities holders.

42 Rule 144(d)4)().

43 Sec. Act Rel. No. 6862, [1989-1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) 84,523 (April 23,
1990).

44 Rule 144A(d)(4)(ii).
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Offering, Resale and Trading Through Automated Linkages” system, generally known
as the PORTAL market.#> The PORTAL rules as approved by the Commission permit
a system in which QIBs and brokers acting as agents for QIBs can electronically post
quotations and bids for restricted securities and execute trades with confidence that all
offers and sales will be to QIBs or will otherwise be exempt transactions. All securities
that can be sold in compliance with Rule 144 A can be declared PORTAL-eligible and
then can be entered PORTAL by depositing the securities in a PORTAL participant’s
specially designated account at a PORTAL depository institution.

Alternative 144A trading systems also emerged, such as Goldman Sachs’s GSTrUE
(GS Tradable Unregistered Equity OTC Market) which opened in 2007. This and
similar rival systems were eventually integrated into the PORTAL Alliance, an
industry-wide trading platform with standard procedures for the trading, shareholder
tracking and settlement of 144A equity securities.

§ 6.08 Private Resales of Restricted Securities and Control Securities Qutside
Rule 144A

[1] Availability of Exemption

The Securities Act was never intended to prohibit the private sale of securities in the
absence of registration.! Private resales of both restricted securities and control
securities in the absence of registration have always taken place with the tacit approval
of the courts, the Commission and members of the securities industry and their
counsel.?

[2] Section 4(a)(1 1/2) Phenomenon

[a] Legal Basis. Although even the staff of the Commission has on occasion
implied that private resales of outstanding restricted securities are permitted by Section
4(a)(2) of the Securities Act,3 that exemption is available only to “transactions by an
issuer not involving any public offering” (emphasis added).# Instead, the proper
statutory exemption for the private resale of all outstanding securities, including
restricted securities and control securities, is once again the Section 4(a)(1) resale
exemption. In other words, it permits both routine trading transactions and private
resales, in each case as distinguished from distributions that are subject to registration

45 Exch. Act Rel. No. 34-27,956, 55 F.R. 18781 (April 27, 1990). The system was later renamed simply
“PORTAL.”

1 See The Section “4(1 1/2)” Phenomenon: Private Resales of “Restricted” Securities, 34 Bus. Law.
1961, 1963-65 (1979); Law of Private Placements (Non-Public Offerings) Not Entitled to Benefits of Safe
Harbors—A Report, 66 Bus. Law, 85 (2010).

2 The Section “4(1 1/2)” Phenomenon: Private Resales of “Restricted” Securities, 34 Bus. Law. 1961
(1979), at 1962.

3 See, e.g, Whittaker Corporation, SEC No-Action Letter, 1976 SEC No-Act. LEXIS 1002 (April 30,
1976).

4 Section 4(a)(2) of the 1933 Act, reprinted in the Securities Primary Law Sourcebook, Volume A,
Section B (Matthew Bender), is discussed in § 4.03 supra.
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in the absence of an exemption other than that contained in Section 4(a)(1).

As explained above,> Section 4(a)(1) permits the resale of all outstanding securities,
provided that neither the seller nor any other participant in the transaction is an
underwriter within the meaning of Section 2(a)(11) of the Securities Act. As the
language of Section 2(a)(11) makes clear,® it is never possible for the seller or any other
participant in the transaction to fall into the category of statutory underwriter unless the
transaction involves a distribution. In other words, if the transaction does not involve
a distribution, neither the seller nor any other participant is an underwriter, and the
resale exemption is available. Although the availability of the Section 4(a)(1)
exemption under this analysis turns on the meaning of the term “distribution,” that term
is not defined in the Securities Act and it has not been defined by the Commission other
than in the context of Rule 144.

The so-called Section 4(a)(1 1/2) phenomenon (originally the Section 4(1 1/2)
phenomenon)? is the result of judicial construction of the term “distribution” for
purposes of defining the scope of Section 4(a)(1) for private resales, particularly resales
by holders of restricted securities and by affiliates of the issuer. Because of the
relationship between Sections 4(a)(1) and 4(a)(2) of the Securities Act, i.e., that both
Sections address private sales of securities, the courts have equated the Section 2(a)(11)
term “distribution” with the Section 4(a)(2) term “public offering.”® In other words,
where a particular transaction would constitute a public offering for purposes of a
Section 4(a)(2) exemption, it would also constitute a distribution. If a distribution
exists, a proposed seller may possibly be an underwriter and is therefore unable to rely
upon the Section 4(a)(1) exemption.® Accordingly, where the transaction does not
amount to a distribution, that is, a public offering under Section 4(a)(2) of the Securities
Act, the restricted securities or control securities may be lawfully resold in reliance
upon the Section 4(a)(1) resale exemption.

[b] When Available. Essentially, a proposed sale of securities is a private rather
than a public offering whenever the offerees do not need the sort of protection provided
by the registration process.!® Based on the several decisions that have focused on the
availability of Section 4(a)(1) for private resales, a resale is clearly private where the
persons purchasing the securities are:

e few in number;

5 See analysis contained in § 6.02[2] supra.

6 See Section 2(a)(11), discussed in § 4.02[2] supra.

7 See generally The Section “4(1 1/2)” Phenomenon: Private Resales of “Restricted” Securities, 34
Bus. Law. 1961 (1979). The exemption is less of a phenomenon these days than a generally accepted fact.
See Law of Private Placements (Non-Public Offerings) Not Entitled to benefits of Safe Harbors—A Report,
66 Bus. Law, 85 (2010), at 117 (ABA’s Committee on Federal Regulation of Securities assuming
availability of the exemption for resales of privately placed securities).

8 Gilligan, Will & Co. v. Securities & Exchange Com., 267 F.2d 461, 466 (2d Cir. 1959), cert. denied,
361 U.S. 896 (1959).

9 See discussion in §§ 6.02[1] and [3] supra.
10 SEC v. Ralston Purina Co., 346 U.S. 119, 73 S. Ct. 981, 97 L. Ed. 1494 (1953).
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* sophisticated in investment matters;

* privy to (or have access to) the basic information relevant to the decision to
purchase the offered securities; and

* purchasing with investment intent rather than resale intent.!?

Neither the amount of securities offered!? nor the period of time during which the
proposed seller has held the securities!? is relevant to whether the transaction is other
than a distribution and therefore permitted by the so-called Section 4(a)(1 1/2) private
offering exemption.4

While the staff has responded to relatively few requests for no-action positions
concerning proposed private sales of restricted securities or of “control securities,” and
has done so with little consistency, there is no question that it concurs that such resales
are permissible under Section 4(a)(1) of the Securities Act.r> The staff is likely,
however, to refuse to take a no-action position!® except in those cases where all of the
requirements for private offering under the safe harbor of Regulation D are satisfied.'”
Accordingly, in most cases, sellers proposing to effect private resales will be forced to
secure a favorable opinion of counsel in order to cause the issuer to instruct its transfer
agent to make the transfer to the purchaser of the securities sold.

As stated above, both affiliates and holders of restricted securities may sell their
securities in private transactions under Section 4(a)(1). For most non-affiliate holders of
restricted securities, the private sale alternative to relying upon Rule 144 is attractive
only where the holder has not owned the securities for the applicable holding period.
The private sale alternative is also appealing to pledgees who cannot rely on Rule 144
for one or more reasons and who, following a default, are required to sell those
securities in a commercially reasonable manner under the applicable state law.'® In
those cases, despite the fact that public notice of the forthcoming sale is given to a large
number of offerees, the staff will normally take a no-action position provided that the

11 See, e.g., Neuwirth Investment Fund, Ltd. v. Swanton, 422 F. Supp. 1187 (S.D.N.Y. 1975); Fuller
v. Dilbert, 32 F.R.D. 60 (S.D.N.Y. 1962).

12 See, e.g., Value Line Fund, Inc. v. Marcus, 1965 U.S. Dist. LEXIS 9464, [1964-1966 Transfer
Binder] Fed. Sec. L. Rep. (CCH) {91,523 (S.D.N.Y. Mar. 31, 1965).

13 1a. Cf. discussion of securities that have “come to rest” at § 6.08[2] infra.

14 For a summary of the elements that various commentators have found necessary for a Section 4(1
1/2) (now Section 4(a)(1 1/2) resale, see Hanks, Rule 144A: Another Cabbage in the Chop Suey, 24 G.W.J.
Int’l Law and Ec. 305, 338-41 (1990), at n.75.

15 Rule 144 (e)(3)(vii); Sec. Act Rel. No. 33-6188, [Transfer Binder] Fed. Sec. L. Rep. (CCH) { 1051
(1980) at n.178.

16 See, e.g., Hazel, Inc., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3206 (April 25, 1980).

17 But see McJunkin Corporation, SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2866 (October 4,
1982) (all requirements met).

18 See Hueter, The Plight of the Pledgee Under Rule 144, 3 Sec. Reg. L.J. 111 150-51 (1975).
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final purchasers are few in number, sophisticated, provided with information, and
purchasing for investment rather than for resale.®

For affiliates of the issuer, on the other hand, the private resale option is
tremendously appealing because it is normally the sole alternative to a sale that must
be in compliance with the adequate current public information, the volume limitations,
the manner of sale, the proposed notice of sale, and possibly the holding period
requirements of Rule 144. As stated above, the unlimited resale provision even after the
applicable holding periods is never available to affiliates,?° and a public resale outside
of Rule 144 under Section 4(a)(1) is difficult for affiliates.2! In light of the
Commission’s more restrictive attitude respecting the resale of control securities at a
time when it appears more flexible with respect to the resale of restricted securities at
least after a specified holding period, it is likely that the Commission would take a
narrower view of the availability of Section 4(a)(1) for a private resale by an affiliate
than for a non-affiliate seller of restricted securities.?? Accordingly, counsel for the
affiliate sellers and counsel for the issuer of the securities proposed to be sold should
give careful consideration to the availability of the exemption when rendering or
reviewing favorable opinion letters.

[c] Effects of Use of Exemption. Where restricted securities or control
securities are privately sold in proper reliance upon Section 4(a)(1), the seller and any
agent will not be in violation of the Securities Act’s registration requirements. Neither
should the issuer’s exemption in the case of restricted securities be affected. The
purchaser, however, will receive in either case, restricted securities with all of the
consequent restrictions on their lawful resale under the Securities Act.23

[3]1 Section 4(a)(7)

[a] Statutory Exemption. On December 4, 2015, President Obama signed the
Fixing America’s Surface Transportation Act, a highway funding law with several
unrelated securities law provisions tacked on at the end (the “FAST Act”).24 The FAST
Act included a new statutory exemption for private resales of securities, Securities Act
Section 4(a)(7).25

[b] Overview of Requirements. Sales under Section 4(a)(7) must meet the

19 See, e.g., Capital Facilities Corporation, SEC No-Action Letter, 1982 SEC No-Act. LEXIS 2599
(July 8, 1982); American Security Bank, SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3341 (May 29,
1980).

20 gee § 6.05[5] supra.
21 gee § 6.05[2][d] supra.
22 §ee Hazel, Inc., SEC No-Action Letter, 1980 SEC No-Act. LEXIS 3206 (April 25, 1980).

23 See, e.g., Bank of New Hampshire Corp., SEC No-Action Letter, 1981 SEC No-Act. LEXIS 3179
(March 4, 1981). See also analysis contained in § 6.03[3] supra.

24 Fixing America’s Surface Transportation Act, Pub L. No. 114-94 (2015).
25 Gection 4(a)(7) of the Securities Act of 1933.
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following requirements:26
* each purchaser must be an accredited investor;

* neither the seller nor any person acting on the seller’s behalf may engage in
general solicitation;

e if the issuer is not a reporting company or subject to certain exemptions as a
foreign government or private issuer as discussed below, the seller must provide
specified information;

» the seller may not be the issuer or a direct or indirect subsidiary of the issuer;

* neither the seller nor any broker may be a “bad actor” who would be
disqualified under Rule 506(d)(1) under the Securities Act;2?

* the issuer may not be in the organizational stage of business, be in bankruptcy
or receivership or be a blind pool or blank check company;

* the security may not be part of an unsold allotment to an underwriter, broker or
dealer; and

* the security must be part of a class that has been authorized and outstanding for
at least 90 days.

[c] Provision of Information. Specified information must be provided unless
the issuer is a reporting company or exempt from reporting pursuant to Rule
12g3-2(b)?8 or a foreign government eligible to register securities on Schedule B.2° The
information that must be provided, which must be “reasonably current” as of the date
of the resale transaction, includes:

» the issuer’s (and its predecessor’s) exact name; the address of its principal
executive offices and the title, class and par value of the security;

* the number of shares outstanding as of the end of the issuer’s most recent fiscal
year;

* the name of the transfer agent, corporate secretary or other person responsible
for transferring the security;

* astatement of the nature of business of the issuer and the products and services
it offers;

¢ the names of the issuer’s officers and directors;
* the name of any broker who will be paid a commission;
¢ the issuer’s most recent balance sheet and other financial statements; and

» if the seller is a control person of the issuer, a statement concerning the nature
of the seller’s affiliation with the issuer and a certification that the seller has no

26 Section 4(d) of the Securities Act of 1933.

27 Rule 506(d)(1).

28 Rule 12g3-2(b) under the Securities Exchange Act of 1934,
29 Schedule B of the Securities Act of 1933.
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reasonable grounds to believe that the issuer is in violation of the securities laws
or regulations.3°

The financial statements must include balance sheet and profit and loss statement and
“similar financial statements.”3! The financial statements must be prepared in accor-
dance with U.S. generally accepted accounting principles or, in the case of a foreign
private issuer, in accordance with the International Financial Reporting Standards
issued by the International Accounting Standards Board. They must cover “such part of
the 2 preceding fiscal years as the issuer has been in operation.” They will be deemed
reasonably current if the balance sheet is of a date less than 16 months before the
transaction date and the profit and loss statement is for the 12 months preceding the date
of the balance sheet. If the balance sheet is more than six months before the transaction
date, additional statements of profit and loss from the date of the balance sheet to a date
less than six months before the resale transaction are required. The various financial
disclosure requirements do not necessarily work together comfortably. Does the “2
preceding fiscal years” provision mean that transactions cannot take place in reliance on
Section 4(a)(7) in the early portion of an issuer’s fiscal year, when financials for the
preceding year are typically not available, or does it merely mean that financials
covering two years (or the period since inception) are required? And under what
circumstances would an issuer be producing profit and loss statements without a
balance sheet? Some of these issues may yet be addressed in a technical amendment.

There are similar ambiguities with respect to the actual provision of information. The
text of the exemption requires that “the seller and a prospective purchaser designated
by the seller obtain from the issuer, upon request of the seller, and the seller in all cases
makes available to a prospective purchaser . . ..”32 The repetition makes it appear as
if the prospective purchaser must receive the information from both the issuer and the
seller. In any case, it is clear that delivery of information, as opposed to mere
availability of information upon request, is required.

Securities sold under Section 4(a)(7) are “covered securities” exempt from state law
provisions with respect to registration of securities.33

[d] Continuing Relevance of Section 4(a)(1 1/2). While Section 4(a)(7) will be
useful in some circumstances where Rule 144 is not available, including some affiliate
sales, not all transactions involving the private resale of restricted securities to
accredited investors will meet the requirements of Section 4(a)(7). The appropriate
financial information may not be available at the time the transaction is to be made, or
the issuer may decline to provide it, in order to control the secondary market in its
securities. The class of securities may have been relatively recently created and thus not
outstanding long enough to meet the requirement that the class be outstanding for at

30 Section 4(d)(3) of the Securities Act of 1933.

31 Section 4(d)(3)(J) of the Securities Act of 1933.
32 Section 4(d)(3) of the Securities Act of 1933.

33 Section 18(b)(4)(G) of the Securities Act of 1933.
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least 90 days. In such circumstances, the seller may need to rely on Section 4(a)(1 1/2)
instead.

[4] Resales Outside Sections 4(a)(7) and 4(a)(1 1/2)

While the conditions for reliance on Section 4(a)(7) are relatively clear (and will
hopefully be clarified further), in view of the fact that the conditions for reliance on
Section 4(a)(1 1/2) are not clearly established, it may seem inconsistent to discuss
resales “outside” Section 4(a)(1 1/2). However, there is a school of thought that holds
that if securities have “come to rest,” i.e., if the holder can demonstrate that he did not
buy with a view to distribution and was not making the resale for the issuer (which
factors could best be established by a sufficiently long holding period), there should be
no further restriction on the manner of sale.3* This is not, of course, a private Section
4(1 1/2) sale, nor necessarily a Rule 144 sale, but rather a resale in reliance on the resale
exemption of Section 4(a)(1) because the securities are no longer in distribution, which
is why the holding period, not deemed relevant to a Section 4(1 1/2) transaction, is so
important.

The American Bar Association (“ABA”) Committee on Federal Regulation of
Securities also reached this conclusion—at least with respect to institutional resales.33
The Committee’s report recognized the existence of an active institutional market for
the resale of privately placed debt securities.®® The ABA Committee concluded that
such resales could be made in reliance on Section 4(a)(1).37 The Committee noted that
such sales were usually made on the basis of representations from the buyer as to
investment intent,3® and information was generally provided by the seller or dealer only
where requested or where such information was not available to the purchaser from the

34 See The Section “4(1 1/2)” Phenomenon: Private Resales of “Restricted” Securities, 34 Bus. Law.
1961 (1979), at 1975. The concept of coming to rest existed prior to the adoption of Rule 144 and the ABA
Study Group that produced this report felt it had continuing validity. /d. Louis Loss has discussed a similar
idea:

It follows that, if the person who bought from an issuer (or affiliate) has held the securities long
enough to make credible his assertion that he did not take them with a view to distribution—so that,
as it used to be said, the securities have come to rest in his hands . . . his later distribution should be
exempted under § 4(1).

L. Loss, Fundamentals of Securities Regulation (Little, Brown & Co. 1988), at 375. See also Rutheford
B. Campbell Jr., Resales of Securities Under the Securities Act of 1933, 52 Wash. & Lee L. Rev 1933
(1995) at 1339.

3% Study Group on Resales of Debt Securities, ABA Committee on Developments in Business
Financing, Resale by Institutional Investors of Debt Securities Acquired in Private Placements, 34 Bus.
Law. 1927 (1979), at 1953; see also Schneider, Section 4(1 1/2)—Private Resales of Restricted or Control
Securities, 49 Ohio St. L.J. 501-510-11 (1988).

36 Study Group on Resales of Debt Securities, ABA Committee on Developments in Business
Financing, Resale by Institutional Investors of Debt Securities Acquired in Private Placements, 34 Bus.
Law. 1927 (1979), at 1931.

37 Id. at 1958.

38 14 at 1930.
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issuer.®® The type of information given generally varied according to the amount of
information about the issuer that was available to the market.#® The Committee closely
examined Rule 144, which, as discussed above, provides that resales of restricted
securities made in accordance with its conditions are not distributions.#! The Commit-
tee noted that such institutional resales of privately placed debt securities met the four
substantive conditions of Rule 14442 and consequently involved no distribution. Thus,
where adequate current information concerning the issuer is available, where the
securities have been held for long enough to ensure that the seller is not a conduit for
an unregistered distribution (although not necessarily for a fixed period of time such as
Rule 144’s minimum applicable holding period), where the quantity of securities resold
does not disrupt the market, and where the manner of sales similarly does not disrupt
the market (although not limited to brokers’ or market maker transactions as in Rule
144),43 resales can be made without registration. That said, this report pre-dated Rule
144A, which addresses many of items described in the report.

§ 6.09 Resales Overseas

Restricted and control securities may also be resold overseas in reliance on
Regulation S under the Securities Act.! Rule 904 of Regulation S permits securities of
any kind to be resold outside the United States without registration provided that:

¢ the relevant offer or sale is made in an “offshore transaction’;2 and
* no “directed selling efforts” are made.3

Directed selling efforts and ‘“general solicitation” are differently defined, and
deliberately so, although some selling activities might be both general solicitation and
directed selling efforts. The Commission did not make any changes to the provisions of
or interpretation of Regulation S in response to the JOBS Act’s sanctioning of general

39 4. at 1935.
40 14, at 1949-50.
4 14 at 1953.

42 In such circumstances, all the conditions of Rule 144, except the filing of a notice and the
requirement that the seller have the intent to resell shortly after that filing, would be met. Id. at 1949-53.

43 Study Group on Resales of Debt Securities, ABA Committee on Developments in Business
Financing, Resale by Institutional Investors of Debt Securities Acquired in Private Placements, 34 Bus.
Law. 1927 (1979). This type of market is generally not disrupted by resales of securities. Id. at 1932-33.

1 See discussion of Regulation S at § 6.03[4][e][ix] supra and § 4.10.

2 Rule 904(a). An offshore transaction for this purpose requires that no offer be made to a person in the
United States and that either the buyer be physically located outside the United States at the time the buy
order is originated, or that the transaction is executed through a “designated offshore securities market”
(there are currently 20 such markets), without being prearranged in the United States. Rule 902(i).

3 Rule 904(b). Directed selling efforts means any activity undertaken for the purpose of, or that

reasonably could have the effect of, conditioning the market in the United States for the securities offered
overseas. Rule 902(b).
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solicitation for some private offerings.* Many initial offerings are made concurrently
within the United States in reliance on Section 4(a)(2), Regulation D or Rule 144 A and
outside the United States in reliance on Regulation S. Despite the Commission’s
assurances that nothing has changed, there are challenges involved in ensuring that
general solicitation activities in the United States do not contravene the prohibition on
directed selling efforts. Since general solicitation is unlikely to be going on at the same
time as resales are being made in reliance on Rule 904, the tension between general
solicitation and directed selling efforts is less likely to be an issue for resales.

Additional restrictions are imposed on certain persons reselling securities that were
originally sold pursuant to Regulation S.5 Equity securities of U.S. issuers sold pursuant
to Regulation S are restricted, and the restricted securities of such issuers remain
restricted even after resales pursuant to Regulation S.6 This is an exception to the
general principle discussed above that a public sale of securities breaks the “chain” of
private transactions.”

4 Division of Corporate Finance, Compliance and Disclosure Interpretations, Question 138.04 (Nov. 13,
2014).

5 See § 6.03[4].
6 Sec. Act Rel. No. 33-7505 (1998).
7 See § 6.03[4][e][ix].
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Investment companies exception . . . 7B.01[4][e]
Philanthropy Protection Act of 1995, effect of . . . 3.05
Pooled income funds . . . 3.05
Section 3(a)(2) exemption, exclusion of annuity plans

from . . . 3.03[5][a]
CHEAP SECURITIES
Resale of . . . 6.02[5][b]; 6.03[4][e][ii]
CHECKS

Identification as securities . . . 2.02[5][d]

CHURCH PLANS

Investment company exception for church plans
.. . 7B.01[4][e]

National Securities Markets Improvement Act of 1996
(NSMIA), effect of . . . 3.16

CIVIL LIABILITY
Generally . . . 9.01

Aiding and abetting charges . . . 11.03[4]
Arbitration of claims . . . 9.08
Attorneys’ fees and costs . . . 9.02[15][b]

Causation not element of cause of action for false regis-
tration statements . . . 9.02[8]

Class actions (See CLASS ACTIONS)

Contribution, right to
False registration statements . . . 9.02[14]
Section 12(a)(2), under . . . 9.04[8]

Control, interpretation of . . . 9.02[5][b]

Controlling persons

False registration statements . . . 9.02[5][b]
Registration statements

False . . . 9.02[5][b]

Misstatements or omissions in . . . 7A.02[1][b]

Damages (See DAMAGES)
Defendants
False registration statement (See FALSE REGIS-
TRATION STATEMENT, subhead: Persons liable)
Section 12(a)(2) general provisions . . . 9.04[5]

CIVIL LIABILITY—Cont.
Defendants—Cont.

Unregistered securities, offer or sale of (See UN-
REGISTERED SECURITIES, subhead: Persons
liable)

Discovery, stay of . . . 9.02[15][d]
Due diligence as defense (See DUE DILIGENCE)
Elements of affirmative case

False registration statement (See FALSE REGIS-
TRATION STATEMENT, subhead: Affirmative
case, elements of)

Section 12(a)(2) (See MISREPRESENTATIONS OR
OMISSIONS, subhead: Action, elements of)

Unregistered securities, offer or sale of . . . 9.03[3]

Experts’ liability for misstatements or omissions in reg-
istration statements . . . 7A.02[1][e]
False registration statements (See FALSE REGISTRA-

TION STATEMENT)

Foreign persons, enforced against; Form S-1

... T.03[2][K][][G]

In pari delicto defense in cases of offer or sale of un-

registered securities . . . 9.03[7]

Issuers and registration statements

False registration statements, due diligence defense
for . . . 9.02[12][c]

Misstatements or omissions, liability for

... TA02[1][a]
Materiality
False registration statements . . . 9.02[6][b]
Section 12(a)(2), under . . . 9.04[4][c]

Misrepresentations or omissions
Registration statements (See MISREPRESENTA-
TIONS OR OMISSIONS, subhead: Registration
statements, civil liability for misstatements or
omissions in)
Section 12(a)(2) (See MISREPRESENTATIONS OR
OMISSIONS, subhead: Section 12(a)(2))
No extraterritorial application . . . 9.07
Offer or sale, time of occurrence of . . . 2.08[11]
Officers and directors (See OFFICERS AND DIREC-
TORS)
Offset upon tender of security . . . 9.04[7][b]
Omissions (See MISREPRESENTATIONS OR OMIS-
SIONS)
Oral communication, misrepresentation or omission by
means of . . . 9.04[4][a]
Particularity, requirement to plead with . . . 9.02[15][c]
Plaintiffs
False registration statement (See FALSE REGIS-
TRATION STATEMENT)
Lead plaintiffs in class actions under Private Securi-
ties Litigation Reform Act of 1995 (PSLRA)
... 9.0912][a]
Section 12(a)(2)
Ignorance of plaintiff . . . 9.04[4][d]
Standing to sue under . . . 9.04[3]
Standing to sue (See STANDING TO SUE)
Unregistered securities, standing in litigation regard-
ing . . . 9.03[4]
Procedural issues applicable to Sections 11 and 12
Generally . . . 9.02[15]
Attorneys’ fees . . . 9.02[15][b]
Costs . . . 9.02[15][b]
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CIVIL LIABILITY—Cont.

Procedural issues applicable to Sections 11 and

12—Cont.

Discovery, stay of . . . 9.02[15][d]

Forum . . . 9.02[15][a]

Particularity, pleading with . . . 9.02[15][c]

Rule 9(b) . . . 9.02[15][c]

Prospectus
Foreign persons, enforceability against; Form S-1

... T.03[2]K][]IG]

Misrepresentation or omission by means of
... 9.04[4][a]

Public offerings, restriction of Section 12(a)(2) to
... 9.04[4][a]

Reasonable care defense under Section 12(a)(2)

... 9.04[6]

Registration statement, liability for misstatements or
omissions in (See MISREPRESENTATIONS OR
OMISSIONS, subhead: Registration statements, civil
liability for misstatements or omissions in)

Reliance not element of cause of action for false regis-
tration statements . . . 9.02[8]

Remote buyers and remote sellers; offer or sale of un-
registered securities . . . 9.03[5][a]

Rescission as relief (See RESCISSION)

Rule 9(b), applicability of; pleading with particularity
... 9.02[15][c]

Scienter not element of cause of action for false regis-
tration statements . . . 9.02[8]

Section 11 (See FALSE REGISTRATION STATE-
MENT)

Section 12(a)(1) (See UNREGISTERED SECURITIES,
subhead: Civil liability for offer or sale of)

Section 12(a)(2)

Generally . . . 9.04[1]

Misrepresentations or omissions (See MISREPRE-
SENTATIONS OR OMISSIONS, subhead: Section
12()(2))

Private offering exemption . . . 4.04[2][c][iii]

Procedural issues (See subhead: Procedural issues
applicable to Sections 11 and 12)

Reasonable care defense under . . . 9.04[6]

Rule 9(b), applicability of; pleading with particular-
ity . . . 9.02[15][c]

Rule 159, effect of . . . 9.04[4][a]

Text of . . . 9.04[2]

Section 13 (See STATUTE OF LIMITATIONS)

Section 17(a), absence of implied private right of action
under . . . 9.06

Sellers
Defined . . . 9.03[5][a]

Registration statement, misstatements or omissions in
.o TA02[1][c]

Standing to sue (See STANDING TO SUE)

Statute of limitations (See STATUTE OF LIMITA-
TIONS)

Tender of security, rescission conditioned upon
... 9.04[7][a]

Tolling (See STATUTE OF LIMITATIONS)

Trust Indenture Act (See TRUST INDENTURE ACT
OF 1939, subhead: Civil liability)

CIVIL LIABILITY—Cont.

Underwriters (See UNDERWRITERS, subhead: Civil
liability)

Unregistered securities, offer or sale of (See UNREGIS-
TERED SECURITIES, subhead: Civil liability for
offer or sale of)

CIVIL PROCEEDINGS
Agreement to be interviewed and/or deposed . . . App
10A
Parallel proceedings; discovery from civil investigations
used for prospective criminal proceedings, issue of
. 11.01

CLASS ACTIONS

Generally . . . 9.09[1]

Adequacy . . . 9.09[6]

Commonality . . . 9.09[4]

Federal Rule of Civil Procedure 23 requirements
... 9.09[2][b] et seq.

Numerosity . . . 9.09[3]

Predominance . . . 9.09[7]

Private Securities Litigation Reform Act of 1995
(PSLRA), requirements under . . . 9.09[2][a]

Superiority . . . 9.09[8]

Typicality . . . 9.09[5]

CLAWBACK POLICY
Generally . . . 1.05[3]

CLOSE CORPORATIONS
Stock . . . 2.03[1]

CLOSED-END FUNDS
Generally . . . 7B.01[7][d]; 7B.04[1]
Additional information statement (See subhead: State-
ment of additional information)
Broker-dealers (Form N-2) . . . 7B.04[5][i]
Capital stock, prospectus information . . . 7B.04[4][j]
Classification as investment company
... TB.01[3][b]lii]
Controlling persons
Part C requirements . . . 7B.04[6][d]
Statement of additional information listing
... TB.04[5][f]
Conversion of closed-end fund to open-end fund, pro-
spectus disclosure regarding . . . 7B.08[3][c][iii]
Cover pages

Inside front cover of prospectus . . . 7B.04[4][b]
Outside back cover of prospectus . . . 7B.04[4][b]
Outside front cover of prospectus . . . 7B.04[4][a]
Statement of additional information . . . 7B.04[5][a]

Debt securities, prospectus identification
... 7B.04[4][j]
Distribution plan . . . 7B.04[4][e]
Exhibits, Part C . . . 7B.04[6][a]
Expenses
Part C . . . 7B.04[6][c]
Prospectus information requirements
... TB.04[4][i]
Fee table . . . 7B.04[4][c]
Financial statements
Part C . . . 7B.04[6][a]
Prospectus . . . 7B.04[4][d]
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CLOSED-END FUNDS—Cont.
Financial statements—Cont.

Statement of additional information . . . 7B.04[5][k]

Form N-2
Generally . . . 7B.01[7][d]; 7B.04[1]
Instructions, general . . . 7B.04[3]

Part A (See subhead: Prospectus)
Part B (See subhead: Statement of additional infor-
mation)
Part C . . . 7B.04[6][a]-[k]
Prospectus (See subhead: Prospectus)
Registration and offering changes . . . 7B.04[2]
Statement of additional information (See subhead:
Statement of additional information)
Undertakings . . . 7B.04[6][j]
Indemnification provisions, Part C . . . 7B.04[6][f]
Investment advisers
Business and other connections of, Part C
.. . 7B.04[6][g]
Statement of additional information requirements
. . . 7B.04[5][g]
Investment policies and objectives . . . 7B.04[5][d]
Legal proceedings, prospectus disclosure
... 7B.04[4][1]
Management
Prospectus information . . . 7B.04[4][i]
Services, Part C . . . 7B.04[6][i]
Statement of additional information, management
table . . . 7B.04[5][e]
Marketing arrangements, disclosure of; Part C
. . . 7B.04[6][b]
Post-effective communications . .
Proceeds, use of . . . 7B.04[4][g]
Prospectus
Capital stock, prospectus information
... 7B.04[4][j]
Conversion of closed-end fund to open-end fund,
disclosure regarding . . . 7B.08[3][c][iii]
Debt securities, identification in . . . 7B.04[4][j]
Distribution plan . . . 7B.04[4][e]
Fee table . . . 7B.04[4][c]
Financial highlights . . . 7B.04[4][d]
Inside front cover . . . 7B.04[4][b]
Legal proceedings disclosure . . . 7B.04[4][1]
Management, information about . . . 7B.04[4][i]
Outside back cover . . . 7B.04[4][b]
Outside front cover page . . . 7B.04[4][a]
Proceeds, use of . . . 7B.04[4][g]
Registrant, information regarding . . . 7B.04[4][h]

. 7B.04[7]

Selling security holders . . . 7B.04[4][f]
Simplified form . . . 7B.04[1]
Synopsis . . . 7B.04[4][c]
Tax status . . . 7B.04[4][j]
Records and accounts, location of . . . 7B.04[6][h]

Registrant, information regarding . . . 7B.04[4][h]
Security holders
Number of, Part C . . . 7B.04[6][e]
Principal . . . 7B.04[5][f]
Selling . . . 7B.04[4][f]
Selling security holders . . . 7B.04[4][f]
Senior securities . . . 7B.04[4][j],[k]
Signatures, Part C . . . 7B.04[6][k]

Simplified prospectus, ability to use . . . 7B.04[1]

CLOSED-END FUNDS—Cont.

Statement of additional information
Generally . . . 7B.04[5][c]
Advisors . . . 7B.04[5][g]
Brokerage practices . . . 7B.04[5][i]
Controlling persons listed in . . . 7B.04[5][f]
Cover page . . . 7B.04[5][a]
Financial statements . . . 7B.04[5][k]
Investment advisers, additional information about

. . . 7B.04[5][g]

Investment policies and objectives . .
Management table . . . 7B.04[5][e]
Portfolio managers . . . 7B.04[5][h]
Principal holders of securities . . . 7B.04[5][f]
Table of contents . . . 7B.04[4][m], [5][b]
Tax status . . . 7B.04[5][j]

Synopsis . . . 7B.04[4][c]

Tax status
Prospectus information . . . 7B.04[4][j]
Statement of additional information . .

Undertakings, Part C . . . 7B.04[6][j]

. 7B.04[5][d]

. 7B.04[5](j]

CLOSELY RELATED PERSONS

Aggregation provisions for securities acquired from,
Rule 144(e) . . . 6.05[6][d][ix]

Prospectus (See PROSPECTUS)

Tacking provisions for securities acquired from, Rule
144(d) . . . 6.05[5][d][xi]

CLOSING

Registration process . . . 7A.07[3]

CLUB MEMBERSHIPS

Investment contracts, as . . . 2.06[3][d]

COLLATERAL TRUST BONDS
Debt security, as type of . . . 8.01
Identification as securities . . . 2.05[1]

COLLATERAL TRUST CERTIFICATES
Identification as securities . . . 2.05[1]

COLLECTIVE TRUST FUNDS

Exempt security status; employee benefit plan main-
tained by bank, vehicle for . . . 3.03[5][a]

Investment company, exemption from definition as
... TB.O1[4][d]

“COMING TO REST” PHENOMENON
Resale of securities . . . 3.12[2][f]; 6.06[2]; 6.08[4]

COMMENT LETTER
Generally . . . 7A.06[3]
Amendment of registration statement incorporating

comments, preparation of . . . 7A.06[3][a]
Appeals of adverse comments . . . 7A.06[3][b]
Initial letter, issuance of . . . 7A.06[2][c]

Investment companies . . . 7B.02[5][a][iii]
Plain English requirement, dealing with . . . 7A.05[6]
Responses to . . . 7A.06[3][a]

COMMERCIAL PAPER
Short-term (See SHORT-TERM COMMERCIAL PA-
PER EXCLUSION)
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COMMERCIAL TRUST INSTRUMENTS
Identification as securities . . . 2.05[1]

COMMISSIONS (See also COMPENSATION)

Underwriters (See UNDERWRITERS)

Voluntary exchanges of securities between issuer and
holders . . . 3.10[2][d]

COMMODITIES FUTURES

Commodity Futures Modernization Act of 2000
(CFMA), effect of . . . 3.17

Securities, relationship to . . . 2.05[6]

Security futures . . . 2.05[7][b]

Trading accounts; investment contract, status as
... 2.06[3][0]

COMMONALITY (See COMMON ENTERPRISE)

COMMON CARRIER EQUIPMENT TRUSTS
Exempt securities . . . 3.07

COMMON ENTERPRISE

Class actions . . . 9.09[4]

Horizontal commonality
Investment contracts . . . 2.06[2][b]
Trading accounts . . . 2.06[3][o]

Investment contracts, as element of
Generally . . . 2.06[2][b]
Collective investment vehicles . .
Pyramid and multi-level programs . .
Trading accounts . . . 2.06[3][o]

Risk capital test . . . 2.07

Trading accounts . . . 2.06[3][o]

Vertical commonality
Investment contracts . . . 2.06[2][b]
Trading accounts . . . 2.06[3][o]

COMMON EQUITY
Prospectus (See PROSPECTUS)

COMMON TRUST FUNDS

Exempt securities status . . . 3.03[4][f]

Investment company, exemption from definition as
... 7B.01[4][d]

Section 529 tuition programs . .

COMPENSATION
Broker-dealers, prospectus disclosure
... 7.03[2][h][viii]
Commissions
Underwriters (See UNDERWRITERS, subhead:
Commissions)
Voluntary exchanges of securities between issuer and
holders . . . 3.10[2][d]
Executive (See EXECUTIVE COMPENSATION)
Officers and directors (See EXECUTIVE COMPENSA-
TION)
Options received as . . . 4.07
Prospectus, disclosure in (See PROSPECTUS)
Roll-up transactions; Form S-4 . . . 7.06[1][d][iv]
Rule 701 as to . . . 4.07
Underwriters (See UNDERWRITERS, subhead: Com-
pensation)

COMPENSATION SECURITIES
Resale of . . . 6.02[5][b]; 6.03[4][e]lii]

. 2.06[3][f]
. 2.06[3][h]

- 3.03[4][g]

COMPETITIVE BIDS
Undertakings, registration statements
Form S-1 . . . 7.03[3][e][iii]
Form S-3 . . . 7.04[1][f][iii][C]

COMPLIANCE

Rule 144 . . . 6.05[11]

Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

CONFIDENTIALITY

Registration statement . . . 7A.06[5][b]

CONFLICTS OF INTEREST

Indenture trustees under Trust Indenture Act of 1939
... 83[1]

Mutual funds (open-end funds) . . . 7B.08[6]

Roll-up transactions; Form S-4 . . . 7.06[1][d][viii]

CONSOLIDATIONS
Exemptions for securities issued in (See SECTION
3(a)(10) EXEMPTION)

Rule 145 securities . . . 3.10[2][a]
CONSPIRACY
Criminal prosecutions . . . 11.03[3]

CONTINGENT PAYMENT PROVISIONS
Tacking provisions, Rule 144(d) . . . 6.05[5][d][iv]

CONTINUOUS OFFERINGS
Investment companies, securities of . . . 7B.02[5][b][ii]

CONTRABROKER METHOD
Tracing false registration statements; standing to sue

... 9.02[4][c]
CONTRIBUTION
False registration statements . . . 9.02[14]
Section 12(a)(2), under . . . 9.04[8]

CONTROL
Civil liability cases, interpretation in . . . 9.02[5][b]
Common control with issuer, affiliate status of persons
under . . . 6.04[4][c]
Defined . . . 6.04[3]
Determination of control status . . . 6.04[3]
Franchises, role in . . . 2.06[2][c], [3][h]
Indenture trustee . . . 8.13[3]-[6]
Joint ventures, role in . . . 2.01[2]
Limited liability company (LLC) membership interests,
role in . . . 2.06[3][c]
Limited liability partnership (LLPs), role in
... 2.06[3][b]
Management and policies, direction of . . . 2.06[2][c]
Minority, forms of . . . 4.02[3][d][ii]
Partnerships, role in
Generally . . . 2.01[2]
Limited liability partnerships (LLPs) . . . 2.06[3][b]
Limited partnerships . . . 2.06[3][a]
Persons (See CONTROLLING PERSONS)
Prospectus disclosure of potential changes in
... 7.03[2][k][xiii][C]
Securities (See CONTROL SECURITIES)

(Rel. 148-2/2024 Pub.627)



I-9

INDEX

CRIMIN

[References are to sections and appendices.]

CONTROLLING PERSONS
Civil liability (See CIVIL LIABILITY)
Closed-end funds
Part C requirements . . . 7B.04[6][d]
Statement of additional information listing
. .. 7B.04[5][f]
Defined . . . 6.04[3]
Due diligence defense to misstatements or omissions in
registration statement, availability of
... TA.02[1][b]
Exempt transactions
Availability of exemption . . . 4.09[2]
Officers and directors as control persons
... 4.02[3][d][iv]
False registration statements, as defendants in charges
involving . . . 9.02[5][b]
Issuers (See ISSUERS, subhead: Controlling persons)
Pledgors’ control relationship with issuer

... 4.02[3][e]lv]
Prospectus identification and disclosure; Form S-1
.. T.03[2][k][xi][G]
Registration statement, as parties to . . . 7A.02[1][b]
Underwriters . . . 4.02[3][d][i]
Unit investment trusts . . . 7B.05[4][c][iv]

CONTROL SECURITIES (See also RESTRICTED
SECURITIES)

Generally . . . 6.01

Adequate current public information requirement for
resales of (See RULE 144(c))

Affiliates (See AFFILIATES)

Aggregation provisions, resales (See RULE 144(e), sub-
head: Aggregation provisions)

Defined . . . 6.01; 6.04[1]

Determination of control status . .

Duration of status . . . 6.04[5]

Foreign resales . . . 6.09

Holding period requirement for resales of (See RULE
144(d))

Issuers, controlling persons of . . . 6.04[3], [4][b]

Legends, seldom containing . . . 6.02[4]

Limitations on resale
Rule 144 resales (See RULE 144)

Section 4(a)(1) . . . 6.02[4]; 6.06[1], [2]

Manner of sale requirement (See RULE 144(c))

Pledgees as underwriters . . . 4.02[3][e][V]

Private offer or sale
Qualified institutional buyers (QIBs), private resale

to (See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and
control securities to, Rule 144A)

Rule 144A, outside (See RULE 144A, subhead: Pri-
vate resale of restricted and control securities out-
side of)

Qualified institutional buyers (QIBs), private resale to
(See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and con-
trol securities to, Rule 144A)

Resales
Duration of control security status . . . 6.04[5]
Limitations on availability of resale exemption

Rule 144 resales (See RULE 144)
Section 4(a)(1) . . . 6.02[4]; 6.06[1], [2]

. 6.04[3]

CONTROL SECURITIES (See also RESTRICTED
SECURITIES)—Cont.
Resales—Cont.

Qualified institutional buyers (QIBs), private resale
to (See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and
control securities to, Rule 144A)

Rule 144, under (See RULE 144)

Rule 144 (See RULE 144)
Stop transfer instructions, seldom subject to

... 6.02[4]

Tacking provisions, resales (See RULE 144(d), subhead:

Tacking provisions)

Time status endures . . . 6.04[5]

Underwriters, pledgees as . . . 4.02[3][e][v]

Volume limitation requirement, resales (See RULE
144(e))

CONVERSION PRIVILEGES
Sales of securities, as . . . 2.08[9]

CONVERTIBLE SECURITIES
Form S-1 . . . 7.03[2][e][ii]
Form S-3 . . . 7.04[1][a][ii][D]
Private offering exemption, applicability of
... 4.0412][c]li]
Tacking provisions, Rule 144(d) . . . 6.05[5][d][iii]

COOPERATIVES

Exempt securities of cooperative banks . . . 3.06

Expectations of members with regard to “capital cred-
its” as securities . . . 2.03[1]

Stock, securities status . . . 2.03[1]

CORPORATE GOVERNANCE PROVISIONS (See
DODD-FRANK WALL STREET REFORM AND
CONSUMER PROTECTION ACT OF 2010, sub-
head: Corporate governance provisions)

CORPORATIONS

Close corporations; stock . . . 2.03[1]

Domestic (See DOMESTIC CORPORATIONS)

Domicile change, voluntary exchanges of securities be-
tween issuer and holders . . . 3.10[3]

Subsidiary (See SUBSIDIARIES)

Successor, Form S-3 eligibility for . . . 7.04[1][a][i][B]

Underwriter status . . . 4.02[3][e][ii], [3][e][iii]

COUNSEL (See ATTORNEYS)

COURT PROCEEDINGS (See JUDICIAL PRO-
CEEDINGS)

CREDIT DEFAULT SWAPS
Generally . . . 8.06[6]

CREDITOR RELATIONSHIP
Indenture trustee as creditor of obligor . .
8.17[4]

CRIMINAL PROSECUTIONS
Generally . . . 11.01; 11.02[1]
Aiding and abetting charges . . .
Conspiracy . . . 11.03[3]

. 8.13[7];

11.03[4]
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CRIMINAL PROSECUTIONS—Cont. CRIMINAL PROSECUTIONS—Cont.
Dodd-Frank Wall Street Reform and Consumer Protec- Statutes—Cont.
tion Act of 2010, effect of False statement provision . . . 11.03[5]
Aiding and abetting liability . . . 11.03[4] Mail fraud statute . . . 11.03[2]
Statute of limitations . . . 11.04 Perjury . . . 11.03[6]
Transnational offenses . . . 11.05[2] Racketeer Influenced and Corrupt Organizations Act
Whistleblower protection . . . 11.06 (RICO) . . . 11.03[7]

False statements
Perjury in testimony before SEC . . .
Registration statements, filing of false . . .

11.03[5]
SEC investigation, offered during course of
. 11.03[5], [6]

Foreign countries, fraudulent transactions occurring in
... 11.05[2]

Fraud
Mail, by . . . 11.02[3]; 11.03[2]

11.03[6]
11.02[5];

Sarbanes-Oxley Act of 2002, effect of . . . 11.06
Section 17(a) violations . . . 11.02[3]
Transnational offenses . . . 11.05[2]
Intent, specific versus general . . . 11.02[2][a]
Interstate commerce, activities involving
Generally . . . 11.02[4]
Transnational offenses . . . 11.05[2]
Jurisdiction
Subject matter . . . 11.05[1]
Transnational offenses . . . 11.05[2]
Venue . . . 11.05[3]
Justice Department (DOJ), SEC referrals to . . . 11.01

“Knew or should have known” standard of willfulness
... 11.02[2][b]

Mails, activities involving
“Lulling” letters . . . 11.03[2]

Mail fraud statute . . . 11.03[2]

Racketeer Influenced and Corrupt Organizations Act
(RICO) . . . 11.03[7]

Section 5(a) violations . . . 11.02[4]

Section 17(a) violations . . . 11.02[3]

Parallel proceedings; discovery from civil investigations
used for prospective criminal proceedings, issue of
... 1101

Perjury . . . 11.03[6]

Professional advice defense . . . 11.02[2][c]

Racketeer Influenced and Corrupt Organizations Act
(RICO), under . . . 11.03[7]

Registration provisions, enforcement of . . . 7A.06[9]

Sarbanes-Oxley Act of 2002, effect of . . . 11.06

Section 5(a) violations . . . 11.02[4]

Section 17(a) violations . . . 11.02[3]

Section 20(e), issue of aiding and abetting charges un-
der. . . 11.03[4]

Securities and Exchange Commission (SEC), role of
(See SECURITIES AND EXCHANGE COMMIS-
SION (SEC), subhead: Criminal prosecutions, role in)

Statute of limitations . . . 2.08[11]; 11.04

Statutes
Generally . . . 11.03[1]

Aiding and abetting provision . . .

Conspiracy statute . . . 11.03[3]

Dodd-Frank Wall Street Reform and Consumer Pro-
tection Act of 2010 (See subhead: Dodd-Frank
Wall Street Reform and Consumer Protection Act
of 2010, effect of)

11.03[4]

Sarbanes-Oxley Act of 2002, effect of . . . 11.06
Statute of limitations . . . 2.08[11]; 11.04
Trust Indenture Act of 1939 . . . 8.20[4]
Subject matter jurisdiction . . . 11.05[1]
Transactional test . . . 11.05[2]
Trust Indenture Act of 1939 . . . 8.20[4]
Unregistered securities, unlawful offer or sale of
... 11.02[1]
Venue . . . 11.05[3]
Willfulness
Defendant knew conduct was illegal, no requirement
proving that . . . 11.02[2][a]
“Knew or should have known” standard
. 11.02[2][b]
Professional advice defense . . . 11.02[2][c]
Scienter standards . . . 11.02[2][a]
Section 17(a) violations . . . 11.02[3]
Specific versus general intent . . . 11.02[2][a]
Wire fraud . . . 11.03[2]

“CROWDFUNDING” EXEMPTION

Generally . . . 1.03[4][d]; 4.11[1]; 5.01; 6.03[4][b][ii]
Section 3(a)(11), under . . . 6.03[4][e][vi]

Section 4(a)(6), under . . . 6.03[4][e][xiv]
Solicitation of interest . . . 4.11[3]

CURRENT TRANSACTION REQUIREMENT
Short-term commercial paper exclusion . . . 3.04

CUSTODIANS
Unit investment trusts, registration statement informa-
tion requirements . . . 7B.05[4][e]

CYBERSPACE

Offers and sales in . . . 2.09

D

DAMAGES

False registration statements . . . 9.02[13]

Section 12(a)(2) civil liability provisions . . . 9.04[7]
Unregistered securities, offer or sale of . . . 9.03[6]

DEALERS (See BROKER-DEALERS)

DEBT SECURITIES
Affiliates, resales by . . . 6.05[2][b]
Certificates of receivers and trustees, exempt securities

... 3.08
Closed-end funds, prospectus identification
... 7B.04[4][j]
Credit default swaps . . . 8.06[6]
Debenturing provision . . . 8.04

Exempt securities under Trust Indenture Act (See
TRUST INDENTURE ACT OF 1939, subhead: Ex-
empt securities)
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DEBT SECURITIES—Cont.

Exempt transactions under Trust Indenture Act (See
TRUST INDENTURE ACT OF 1939, subhead: Ex-
empt transactions)

Form S-1 prospectus description of . . . 7.03[2][i][ii]

Guarantees, Trust Indenture Act of 1939 exemptions
... 8.06[6]

Indentures, issued without . . . 8.05[2]

Nonaffiliates, resales by . . . 6.05[2][b]

Paying agents

Duties . . . 8.16
Trust Indenture Act compliance requirements
... 803
Post-effective amendment, adding by . . . 8.10

Real estate mortgages, operations of secondary markets
for . . . 8.00[4]
Regulation A exemption . . . 8.05[3]
Resales under Rule 144 . . . 6.05[2][b]
Rule 144
Amendments of 2007, effect of
Generally . . . 6.05[2][e]
Amount of limitations . . . 6.05[6][c][i]
Registration rights . . . 6.05[3][d][ii]
Resales under . . . 6.05[2][b]
Section 3(a)(10) exemption (See SECTION 3(a)(10)
EXEMPTION)
Shelf registration . . . 8.10
Supplemental indenture forms and shelf registration
... 810
Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)
Types of, terms used to describe . . . 8.01

DEFAULTS
Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

DEFENSES

Due diligence (See DUE DILIGENCE, subhead: De-
fense)

False registration statement (See FALSE REGISTRA-
TION STATEMENT, subhead: Defenses to)

In pari delicto defense in cases of offer or sale of un-
registered securities . . . 9.03[7]

Professional advice defense in criminal prosecutions

. 11.02[2][c]

Reasonable care defense under Section 12(a)(2)
... 9.04[6]

Registration exemption as affirmative defense . . . 3.02

DELIVERY
Post-effective period . . . 7A.07[1]

DEMAND NOTES
Short-term commercial paper exclusion . .
3.04

DEPARTMENT OF JUSTICE (DOJ)
Criminal referrals by SEC to . . . 11.01

DEPOSITIONS
Agreement to, investigations . .

. 2.02[4];

. App 10A

DEPOSITORS
Unit investment trusts (See UNIT INVESTMENT
TRUSTS (UIT))

DEPOSIT RELATIONSHIPS
Identification as securities . . . 2.02[5][d]; 2.06[3][1]

Investment contract status . . . 2.06[3][1]
DEREGISTRATION

Generally . . . 7A.07[4][b]
DERIVATIVES

Identification as securities . . . 2.05[7][a]
DIGITAL ASSET TRANSACTIONS
“Coins” and “tokens” . . . 2.06[4][a]
Initial coin offerings . . . 2.06[4][a]
DILUTION

Prospectus

Form S-1. . . 7.03[2][f]
Form S-3 . . . 7.04[1][e][iv]
Regulation S-K . . . 7.03[2][f]

DIRECT DIVIDEND REINVESTMENT PLANS
(DRIPS)
Generally . . . 2.08[5]

DIRECTORS
Board of (See BOARD OF DIRECTORS)
Officers and (See OFFICERS AND DIRECTORS)

DIRECT TRACE METHOD
Tracing false registration statements; standing to sue
... 9.02[4][a]

DISCIPLINARY PROCEEDINGS
Public Company Accounting Oversight Board
(“PCAOB”) . . . 1.04[6]
Rule 102(e), appearing before SEC under
. 1.09[3][c]; 10.13[4][f]

DISCLOSURE

Adequate current public information requirement (See
RULE 144(c))

Confidentiality (See CONFIDENTIALITY)

Dilution (See DILUTION)

Exempt transactions, Regulation D requirements
... 4.05[3][b]

Federal court enforcement actions . . . 10.13[2][f]

Forward looking statements (See FORWARD LOOK-
ING STATEMENTS)

Freedom of Information Act (FOIA) (See FREEDOM
OF INFORMATION ACT (FOIA))

Intrastate exemption . . . 3.12[5]

Investors, to . . . 3.12[5]

Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS), subhead: Prospectus disclosure issues)

Passive market making transactions . . . 7.03[2][h][xi]
Private offering exemption . . . 4.04[2][b][ii]
Private sales prior to registration . . . 4.04[2][c][iv]

Prospectus, in (See PROSPECTUS)

Rating and rating agencies (See DODD-FRANK WALL
STREET REFORM AND CONSUMER PROTEC-
TION ACT OF 2010, subhead: Rating and rating
agencies, disclosures to)
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DISCLOSURE—Cont.

Registration statement, in (See REGISTRATION
STATEMENT)

Roll-up transactions, in (See ROLL-UP TRANSAC-
TIONS, subhead: Registration statements, Form S-4)

Rule 144(c) (See RULE 144(c))

Smaller reporting companies (See SMALLER REPORT-
ING COMPANIES, subhead: Scaled disclosure re-
quirements)

DISCRETIONARY ACCOUNTS
Prospectus; Form S-1 . . . 7.03[2][h][x]

DISGORGEMENT
Administrative remedies
Accounting and disgorgement . . . 10.13[4][b]
Regulated persons, against . . . 10.13[3][b]
Federal court enforcement actions . . . 10.13[2][c]

DISTRIBUTION OF SECURITIES

Closed-end funds, distribution plan . . . 7B.04[4][e]

Controlling persons, exempt transactions for
... 4.0912]

Exempt transactions
Controlling persons, for . . . 4.09[2]

Underwriter status . . . 4.02[2], [3][g]

Expenses, registration statements (See REGISTRATION
STATEMENT, subhead: Expenses, issuance and dis-
tribution)

Family resemblance test . . . 2.02[3][b]

Identification as securities, distribution plans as factor in
... 2.02[3][b]

Liquidating (See LIQUIDATING DISTRIBUTIONS)

Mutual funds; Form N-1A . . . 7B.03[5][c][xii]

Private offering exemption, purchasers taking with a
view to distribution . . . 4.04[2][c][iii]

Prospectus, plan of distribution
Closed-end funds . . . 7B.04[4][e]

Form S-1 (See PROSPECTUS, subhead: Form S-1)
Form S-3 . . . 7.04[1][e][vi]

Mutual funds; Form N-1A . . . 7B.03[5][c][xii]
Unit investment trusts . . . 7B.05[4][d][i]

Public offer or sale usually involving . . . 6.02[2]

Regulation A exemption (See REGULATION A EX-
EMPTION)

Restricted securities no longer in distribution, resale of
... 6.00[2]

Rule 144 definition . . . 6.05[2][b]

Secondary distributions, resale exemption not available
for. . . 6.02[2]

Section 4(1-1/2) phenomenon arising from judicial con-
struction of . . . 6.08[2][a]

Two-step primary distributions, resale exemption not
available for . . . 6.02[2]

Underwriter status resulting from . .
6.02[2]; 6.08[2][a]

Unit investment trusts, distribution plan
.. . TB.05[4][d][i]

DISTRIBUTORSHIPS
Investment contract status . .

- 4.02[3](gl:

. 22.01[15][c][viii]

DIVERSIFIED MANAGEMENT COMPANIES
Investment company classification . . . 7B.01[3][b][iii]

DIVIDEND OR INTEREST REINVESTMENT
PLANS

Registration statement (See REGISTRATION STATE-
MENT)

DIVIDENDS

Common equity, prospectus . . . 7.03[2][k][iv][C]

Deemed dividends regarding initial public offerings
(IPOs) . . . 7A.06[5][a]

Direct dividend reinvestment plans (DRIPs) as sale of
securities . . . 2.08[5]

Mutual funds; Form N-1A . . . 7B.03[5][c][xi]

Restricted securities . . . 6.03[4][e][vii]

Sale of securities, as . . . 2.08[5]

Tacking provisions, Rule 144 resale of restricted or con-
trol securities . . . 6.05[5][d][ii]

DIVORCE SETTLEMENTS

Aggregation provisions for securities acquired in, Rule
144(e) . . . 6.05[6][d][viii]

Tacking provisions for securities acquired in, Rule
144(d) . . . 6.05[5][d][x]

DODD-FRANK WALL STREET REFORM AND
CONSUMER PROTECTION ACT OF 2010

Generally . . . 1.05[1]

“Bad actor” disqualification of Rule 506 of Regulation
D . .. 4.05[6][f]

Bounty award program . . . 10.01[3]

Clawbacks policy . . . 1.05[3]

Corporate governance provisions
Generally . . . 1.05[4]

Board leadership structures, disclosures regarding
. 1.05[2]
Proxy access . . . 1.05[4]

Criminal prosecutions under (See CRIMINAL PROS-
ECUTIONS, subhead: Dodd-Frank Wall Street Re-
form and Consumer Protection Act of 2010, effect of)

Executive compensation provisions
Clawbacks policy . . . 1.05[3]

Disclosures of . . . 1.05[3]

Non-binding shareholder vote on compensation
. 1.05[3]

Say-on-Pay . . . 1.05[3]

Say-When-on-Pay . . . 1.05[3]

Institutional investment manager say-on-pay, disclosure
of . . . 1.05[3]

Non-binding shareholder vote on compensation
... 1.05[3]

Rating and rating agencies, disclosures to
Generally . . . 1.05[2]

Regulation FD exemption, elimination of
. 1.05[2]

Securities Act Rule 436(g), rescission of
. 1.05[2]

Security-based swaps, regulation of
Generally . . . 3.18
Derivatives . . . 2.05[7][a]

Whistleblower protections . . . 1.05[5]; 10.01[3]; 11.06

DOMESTIC CORPORATIONS

Registration statement requirements
Form S-1 . . . 7.03[2][k][i][D]
Form S-3 . . . 7.04[1][a][i][A]

(Rel. 148-2/2024 Pub.627)



I-13

INDEX

EMPLOY

[References are to sections and appendices.]

DRIPS (See DIRECT DIVIDEND REINVESTMENT
PLANS (DRIPS))

DUAL TRUSTEESHIPS
Trust Indenture Act of 1939
Generally . . . 8.13[2][a]

Exemptions from prohibition . . . 8.13[2][b]

DUE DILIGENCE
Controlling persons, use of defense by . . . 7A.02[1][b]
Defense

Controlling persons, use by . . . 7A.02[1][b]

Criteria for . . . 7A.02[1][b]

False registration statement (See FALSE REGIS-
TRATION STATEMENT, subhead: Due diligence
defense)

Officers and directors, misrepresentations or omis-
sions by . . . 7A.02[1][b]; 7A.05[4]

Reasonable care defense, distinguished from
... 9.04[6]

Standard of reasonableness . . . 7A.05[4]

False registration statements (See FALSE REGISTRA-

TION STATEMENT, subhead: Due diligence defense)

Issuer, by (See ISSUERS)
Legislative intent . . . 9.02[12][a]
Officers and directors, by; registration statement

... TA.02[1][b]; 7A.05[4]

Registration process, as part of

Generally . . . 7A.05[4]

Defense to actions (See subhead: Defense)

Registration statement, defense to misstatements or
omissions in . . . 7A.02[1][b]; 7A.05[4]

Underwriters, by . . . 7A.02[1][d]; 7A.05[4]

Rule 176, SEC guidance in . . . 7A.05[4]; 9.02[12][b]
Underwriters, by . . . 7A.02[1][d]; 7A.05[4]

E

EARNINGS

Ratio to fixed charges, inclusion on prospectus (See
PROSPECTUS, subhead: Fixed charges to earnings,
ratio of)

ECONOMIC GROWTH, REGULATORY RELIEF,
AND CONSUMER PROTECTION ACT OF 2018
Generally . . . 1.08

ECONOMIC REALITY

Employee benefit plans as investment contracts
... 2.00[3][g]

Identification as securities . . . 2.02[2]; 2.03[1]

Stock as securities . . . 2.03[2]

EDGAR FILING SYSTEM

Generally . . . 7A.05[14][a]; 7B.01[7][1]
Background of . . . 7B.01[7][1]

Date of filing . . . 7A.05[14][c]
Exceptions to electronic filing . . . 7.02[4]
Fees, payment of . . . 7A.05[14][d]
Filer manual . . . 7.02[4]

Form D, revised . . . 4.05[4]

Form F-1. . . 7.07[1][b]

Form F-3 . . . 7.07[2][c]

Form T-1 . . . 8.09[2]

EDGAR FILING SYSTEM—Cont.
Hardship exemptions from mandatory filing require-
ments . . . 7.02[4]
Internet, availability on . . . 7B.01[7][l]
Mandatory filing requirements . . . 7.02[4]
Mutual funds compliance with; Form N-1A
. .. 7B.03[4][b]
Offering statements, filing of . . . 5.03[5][d]
Paper copies, submission of . . . 7.02[4]
Place of filing . . . 7A.05[14][b]
Regulation E filings . . . 5.07[3]
Signature requirements . . . 7A.05[14][g]

EFFICIENT MARKET THEORY

Form S-3 registration statement based on . . . 7.04[1]

ELECTRONIC COMMUNICATIONS

EDGAR filing system (See EDGAR FILING SYSTEM)

Internet (See INTERNET)

Production of documents for investigation by SEC

. 10.06[4]

Registration statement (See REGISTRATION STATE-
MENT, subhead: Electronic filing)

Regulation E filings . . . 5.07[3]

Revised Model Simplified Indenture, electronic trans-
mission of reports under . . . 8.14[3]

ELECTRONIC DATA GATHERING, ANALYSIS,
AND RETRIEVAL (EDGAR) SYSTEM (See ED-
GAR FILING SYSTEM)

EMPLOYEE BENEFIT PLANS

Accredited investor status under Regulation D
... 4.05[2][a]

Actively traded requirement for resale of securities ac-
quired through . . . 6.03[4][e][iii]

Collective trust funds maintained by bank, exempt secu-
rities status . . . 3.03[5][a]

Employee Stock Ownership Plans (ESOPs) (See EM-
PLOYEE STOCK OWNERSHIP PLANS (ESOPs))
Executive compensation, prospectus disclosure (See EX-
ECUTIVE COMPENSATION, subhead: Prospectus

disclosure)

Exempt securities . .

Exempt transactions
Accredited investor status under Regulation D

... 4.05[2][a]
Small Business Issuers’ Simplification Act of 1980
provisions . . . 4.10

Insurance company contracts, exempt securities status
... 3.03[5][a]

Interests, types of . . . 3.03[5][a]

Investment company, exemption from definition as
... 7B.01[4][d]

Investment contracts . . . 2.06[3][g]

Keogh plans as exempt security status . . . 3.03[5][b]

Options as sales of securities, employment agreement
containing stock . . . 2.08[4], [10]

Participation’s . . . 2.06[3][g]

Registration process . . . 7A.06[4][f]

Regulation D exemption, exempt transaction rules
Accredited investor status . . . 4.05[2][a]
Integration of sales . . . 4.05[3][e]

. 3.03[5][a]
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EMPLOYEE BENEFIT PLANS—Cont.

Reporting requirements for securities acquired through
... 6.03[4][e]liii]

Restricted securities acquired through
.. . 6.03[4][e][iii],[viii]

Sales of securities, as . . . 2.08[10]

Single trust funds, exempt securities status
... 3.03[5][a]

Stock purchase plans as sale of securities . . . 2.08[10]

EMPLOYEE STOCK OWNERSHIP PLANS
(ESOPS)

Exempt securities, as . . . 3.03[5][a]

Sales of securities, as . . . 2.08[10]

ENDOWMENT POLICIES

Exempt securities . . . 3.09[1]
ENFORCEMENT
Action memorandum . . . 10.12

Administrative proceedings (See ADMINISTRATIVE
PROCEEDINGS)

Agreement to be interviewed and/or deposed . . . App
10A

Cease-and-desist orders (See CEASE-AND-DESIST
ORDERS)

Criminal prosecutions (See CRIMINAL PROSECU-
TIONS)

Deferred prosecution agreements and non-prosecution
agreements, use of . . . 10.13[4][g]

Division of Enforcement, SEC
Generally . . . 1.09[3][a]; 10.01[3]
Causes of actions . . . 1.09[3][d]
Investigations (See INVESTIGATIONS BY SEC)
Organization of . . . 10.01[3]
Sanctioning powers . . . 1.09[3][c]

Federal court enforcement actions
Generally . . . 10.13[2][a]
Ancillary equitable relief, other . . . 10.13[2][e]
Barring service as officer or director of public com-

pany, orders . . . 10.13[2][h]

Civil penalties . . . 10.13[2][g]
Disclosures, curative . . . 10.13[2][f]
Disgorgement of unjust enrichment . . .
Injunctive relief . . . 10.13[2][b]
Penny stock bars . . . 10.13[2][i]
Temporary freezes . . . 10.13[2][d]

Indenture terms . . . 8.03

Injunctions (See INJUNCTIVE ACTIONS)

Insider trading (See INSIDER TRADING)

Investigations (See INVESTIGATIONS BY SEC)

10.13[2][c]

Registration provisions . . . 7A.06[9]
Regulation A exemption . . . 5.03[11]
Regulation E exemption . . . 5.07[4]
Remedies

Generally . . . 10.13[1], [2][a]

Administrative (See ADMINISTRATIVE PRO-
CEEDINGS, subhead: Remedies)
Disgorgement (See DISGORGEMENT)
Federal court enforcement actions (See subhead:
Federal court enforcement actions)
Sanctions (See SANCTIONS)
Settlement discussions . . . 10.11

ENFORCEMENT—Cont.

Staff action memorandum, SEC
Generally . . . 10.12
Wells process, role in . . . 10.10[3]

Stop orders (See STOP ORDERS)

Subpoenas (See SUBPOENAS)

Trust Indenture Act of 1939, under (See TRUST IN-
DENTURE ACT OF 1939)

Wells process (See WELLS PROCESS)

EQUIPMENT TRUSTS

Certificates as type of debt security . . . 8.01

Railroad and common carrier equipment trusts, exempt
securities . . . 3.07

EQUITY INDEXED ANNUITY (EIA)
Exempt securities . . . 3.09[3]

ESOPS (See EMPLOYEE STOCK OWNERSHIP
PLANS (ESOPs))

ESTATES
Aggregation provisions, Rule 144(e) . . . 6.05[6][d][vi]
Tacking provisions, Rule 144(d) . . . 6.05[5][d][viii]

EVIDENCE OF INDEBTEDNESS
Generally . . . 2.02[1]

Checks, bank . . . 2.02[5][d]

Deposit relationships . . . 2.02[5][d]
Guarantees . . . 2.02[5][e]

Identification as securities . . . 2.02[1], [5][a]
Loan participations . . . 2.02[5][b]
Mortgage pools . . . 2.02[5][c]

Notes (See NOTES)

EXCHANGES OF SECURITIES

Prospectus (See PROSPECTUS)

Registration statements
Generally . . . 7.03
Form F-1 . . . 7.07[1][c]

Sales, as . . . 2.08[8]

Section 3(a)(10) exemption (See SECTION 3(a)(10)
EXEMPTION)

Tacking provisions, Rule 144(d) . . . 6.05[5][d][xiv]

Trust Indenture Act of 1939 . . . 8.11[1]

Voluntary exchanges between issuer and holder, exempt
status (See VOLUNTARY EXCHANGES OF SECU-
RITIES BETWEEN ISSUER AND HOLDERS)

EXECUTIVE COMPENSATION
Dodd-Frank Wall Street Reform And Consumer Protec-
tion Act of 2010 (See DODD-FRANK WALL
STREET REFORM AND CONSUMER PROTEC-
TION ACT OF 2010, subhead: Executive compensa-
tion provisions)
Pension benefits . . . 7.03[2][k][xii][H]
Prospectus disclosure
Generally . . . 7.03[2][k][xii],[A]
Amendment of Regulation S-K regarding
... T.03[2][k][xii]
Change-in-control arrangements
... T.03[2][K][xii][J]
Compensation discussion and analysis
... T.03[2][k][xii], [2](k][xii][B]
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EXECUTIVE COMPENSATION—Cont.
Prospectus disclosure—Cont.

Directors, compensation of
Generally . . . 7.03[2][k][xii][K]

Smaller reporting companies
... T.03[2][k][xii][R]

Equity-related interests, holdings of
... 7.03[2][Kk][xii]

Foreign private issuers; Form F-1
... 1.07[1][gllii][F]

Grants of plan-based awards table
Generally . . . 7.03[2][k][xii][D]

Narrative disclosure to . . . 7.03[2][k][xii][E]

Nonqualified defined contribution and other non-
qualified deferred compensation plans
... 7.03[2][k][xii][I]

Option exercises and stock vested table
... 7.03[2][k][xii][G]

Outstanding equity awards at fiscal year-end table
Generally . . . 7.03[2][k][xii][F]

Smaller reporting companies
... T.03[2][k][xii][P]

Pension benefits . . . 7.03[2][k][xii][H]

Potential payments upon termination or change-in-
control . . . 7.03[2][k][xii][J]

Smaller reporting companies (See SMALLER RE-
PORTING COMPANIES)

Summary compensation table (See subhead: Sum-
mary compensation table)

Tables and charts
Grants of plan-based awards table

... 7T.03[2][k][xii][D], [2][k][xii][E]
Nonqualified defined contribution and other non-
qualified deferred compensation plans
... 1.03[2](k] [xii][T]
Option exercises and stock vested table
... 71.03[2](k][xii][G]
Outstanding equity awards at fiscal year-end table
... 1.03[2](k][xii][F1, [2][K][xii][P]
Pension benefits . . . 7.03[2][k][xii][H]
Summary compensation table (See subhead: Sum-
mary compensation table)

Unit investment trusts . . . 7B.05[4][c][v]

Smaller reporting companies (See SMALLER REPORT-

ING COMPANIES)

Summary compensation table

Generally . . . 7.03[2][k][xii][C]

Narrative disclosure to
Generally . . . 7.03[2][k][xii][E]

Smaller reporting companies
... 7.03[2][k][xii][O]

Smaller reporting companies (See SMALLER RE-
PORTING COMPANIES, subhead: Executive
compensation, disclosure of)

Unit investment trusts . . . 7B.05[4][c][v]

EXECUTIVE OFFICERS (See OFFICERS AND DI-
RECTORS)

EXEMPT INVESTMENT COMPANIES (See IN-
VESTMENT COMPANIES, subhead: Exemptions)

EXEMPT SECURITIES
Generally . . . 1.03[4][a]; 3.01; 3.02; 3.03[1]; 5.05[1]

EXEMPT SECURITIES—Cont.

Administrative interpretation . . . 3.02

Annuity contracts (See ANNUITIES, subhead: Insur-
ance policies and)

Availability of exemption . . . 3.02

Bank holding company acquisitions and conversions,
securities issued in connection with . . . 3.15

Bank note programs . . . 3.03[4][e]

Bank securities (See BANKS, subhead: Securities of)

Building and loan associations . . . 3.06

Burden of proof of availability of exemption . . .

Charitable organizations . . . 3.05

Collective trust funds maintained by bank as vehicles
for employee benefit plans . . . 3.03[5][a]

Commercial paper, short-term . . . 3.04

Commodity Futures Modernization Act of 2000
(CFMA), effect of . . . 3.17

Common carrier equipment trusts . . . 3.07

Common trust funds of banks . . . 3.03[4][f]

Cooperative banks . . . 3.06

Current transaction, definition of . . . 3.04

Employee benefit plans . . . 3.03[5][a]

Farm cooperatives . . . 3.06

Federal government, issued by . . . 3.03[2][b]

Foreign banks, of . . . 3.03[4][c]

“Futures products” under Section 3(a)(14) . . . 3.17

General obligation bonds . . . 3.03[2][c]

Government securities (See GOVERNMENT SECURI-
TIES)

3.02

Government sponsored enterprises . . . 3.03[1], [2][a],
[2][b]

Homestead associations . . . 3.06

Industrial development bonds . . . 3.03[3]

Insurance company contracts
Employee benefit plans, insurance contracts as ve-
hicles for . . . 3.03[5][a]
National Housing Act, mortgage indentures under
... 3.03[2][b]
Insurance policies (See ANNUITIES, subhead: Insur-
ance policies and)
International development banks, of . . . 3.03[4][d]
Intrastate offerings (See INTRASTATE EXEMPTION)

Intrastate securities . . . 3.02
Keogh plans . . . 3.03[5][b]
Municipal securities . . . 3.03[2][c]

National Housing Act, mortgage indentures with insur-

ance contracts under . . . 3.03[2][b]
No-action letters . . . 3.02
No integration . . . 5.05[2][c]

Options under Rule 238, exemption of standardized

L2307
Pooled income funds of charitable organizations
... 3.05
Public instrumentalities . . . 3.03[2][c]
Railroad equipment trusts . . . 3.07

Registration requirements . . . 3.03[1], [2][a]; 3.11[1]

Regulation A (See REGULATION A EXEMPTION)

Regulation D (See REGULATION D EXEMPTION)

Reorganizations, securities issued in (See SECTION
3(a)(10) EXEMPTION)

Resale limitations . . . 5.05[2][b]

“Restricted securities” . . . 5.05[2][b], [2][c]

Revenue bonds . . . 3.03[2][c]
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[References are to sections and appendices.]
EXEMPT SECURITIES—Cont. EXEMPT TRANSACTIONS—Cont.
Rule 238, exemption of standardized options under Control shares, pledgees of . . . 4.02[3][e][V]
... 317 Corporations selling own shares . . . 4.02[3][e][ii]

Rule 701, compensatory benefit plans under . . .
5.05[2][a]

Savings and loan associations . . . 3.06

Section 3(a)(2) (See SECTION 3(a)(2) SECURITIES
EXEMPTION)

3.19;

Section 3(a)(3), under . . . 3.04
Section 3(a)(4), under . . . 3.05
Section 3(a)(5), under . . . 3.06
Section 3(a)(6), under . . . 3.07
Section 3(a)(7), under . 3.08

Section 3(a)(8), under (See ANNUITIES, subhead: In-
surance policies and)

Section 3(a)(9), under (See VOLUNTARY EX-
CHANGES OF SECURITIES BETWEEN ISSUER
AND HOLDERS)

Section 3(a)(10) exemption (See SECTION 3(a)(10)
EXEMPTION)

Section 3(a)(11) securities (See INTRASTATE EXEMP-
TION)

Section 3(a)(14) “securities futures products” . . . 3.17

Section 3(b) general exemption authority, effect of
... 319

Section 3(c) exemption authority, effect of . . . 3.20

Security-based swaps
Generally . . . 3.18
Derivatives . . . 2.05[7][a]

Security futures . . . 2.05[7][b]

Short-term commercial paper . . . 3.04

Single trust funds as vehicles for employee benefit plans
... 3.03[5][a]

Small business investment company (SBIC) securities
... 5.07[1]

Small issues exemptions (See SMALL ISSUES EX-
EMPTIONS)

State government, issued by . . . 3.03[2][c]
Swaps

Generally . . . 3.18

Derivatives . . . 2.05[7][a]

Transactions, relationship to exempt . . . 3.01; 4.01

Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

Unrestricted securities, classifiable as . .

EXEMPT TRANSACTIONS

Generally . . . 1.03[4][a]; 4.01

Accredited investors (See ACCREDITED INVESTORS,
subhead: Exempt transactions)

Affiliates, sales by . . . 4.02[3][c], [3][e][iii]

Bank holding company acquisitions and conversions,

securities issued in connection with . . . 3.15

Bona fide pledges . . . 4.02[3][e][V]
Broker-dealers

Dealers (See subhead: Dealers)

Section 4(4) exemption for brokers’ transactions (See
subhead: Section 4(4) exemption for brokers’
transactions of the Trust Indenture Act of 1939)

Trust Indenture Act of 1939 . . . 8.04

Controlling persons

Exemption available to . .

Officers and directors as . .

. 6.03[3][a]

. 4.09[2]
. 4.02[3][d][iv]

Crowfunding (See “CROWDFUNDING” EXEMP-

TION)

Dealers
Commission, selling on . . . 4.02[3][h]
Exclusion from exemption . . . 4.02[4]

Exemption available to, Section 4(a)(3) . . . 4.08
Distribution of securities
Controlling persons, for . . . 4.09[2]
Underwriter status . . . 4.02[1], [3][g]
Employee benefit plans
Accredited investor status under Regulation D
... 4.05[2][a]
Small Business Issuers’ Simplification Act of 1980
provisions . . . 4.10
Exchanges of securities between issuer and holder, vol-
untary (See VOLUNTARY EXCHANGES OF SECU-
RITIES BETWEEN ISSUER AND HOLDERS)
Fractional shares, sales of
Rule 152a . . . 4.02[3][e][iv]
Rule 236 . . . 5.05[3]
Integration doctrine . . . 4.04[2][c][iv]; 4.14
Intrastate exemption (See INTRASTATE EXEMPTION)
Issuers
Defined for determining exemption for transactions
by persons other than . . . 4.02[2], [3][d][i]
Voluntary exchanges between issuer and holder (See
VOLUNTARY EXCHANGES OF SECURITIES
BETWEEN ISSUER AND HOLDERS)
Management and policies, power to direct
... 4.02[3][d][iii]
Officers and directors as control persons
... 4.02[3][d][iv]
Offshore transactions under Regulation S (See REGU-
LATION S)
Parent companies, sales by . . . 4.02[3][e][iii]
Participation in an underwriting . . . 4.02[3][f]
Persons other than issuers, underwriters or dealers,
transactions by; Section 4(1) resale exemption (See
RESALE OF SECURITIES, subhead: Public resales
under Section 4(a)(1))
Pledgees of control shares . . . 4.02[3][e][v]
Private offer or sale, Section 4(2) provisions (See PRI-
VATE OFFERING EXEMPTION)
Public offer or sale . . . 6.03[4][b][ii]
Purchasing from issuer rules, underwriter status
... 4.02[3][e]li]
Registration requirements . . . 3.03[2][a]; 3.11[1]
Regulation A exemption (See REGULATION A EX-
EMPTION)
Regulation D exemption (See REGULATION D EX-
EMPTION)
Regulation S (See REGULATION S)
Reorganizations, securities issued in (See SECTION
3(a)(10) EXEMPTION)
Resale exemption (See RESALE OF SECURITIES,
subhead: Public resales under Section 4(a)(1))
Rule 144, generally . . . 4.02[5]
Rule 144A (See QUALIFIED INSTITUTIONAL BUY-
ERS (QIBs), subhead: Private resales of restricted
and control securities to, Rule 144A)
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EXEMPT TRANSACTIONS—Cont.

Rule 144(e), from . . . 6.05[6][e]
Rule 144(f), from . . . 6.05[7][e]
Rule 236 offerings . . . 5.05[3]

Rule 802, effect of; exchange offers for securities of
foreign private issuers . . . 6.03[4][b][ii], [4][e][xiii];
8.06[9]

Safe harbors (See SAFE HARBOR)

Section 3(a)(9) exemption (See VOLUNTARY EX-
CHANGES OF SECURITIES BETWEEN ISSUER
AND HOLDERS)

Section 3(a)(10) exemption (See SECTION 3(a)(10)
EXEMPTION)

Section 3(a)(11) securities (See INTRASTATE EXEMP-
TION)

Section 3(b) and Section 3(c), exemptive provisions
under (See SMALL ISSUES EXEMPTIONS)

Section 4
Section 4(a)(1) (See RESALE OF SECURITIES,

subhead: Public resales under Section 4(a)(1))

Section 4(a)(3) dealer exemption . . . 4.08

Section 4(a)(5) exemption for accredited investors
... 410

Section 4(a)(5) exemption for promissory notes se-
cured by real estate . . . 4.10

Section 4(a)(7) exemption for private resale of re-
stricted and control securities (See SECTION
4a)(7))

Section 4(1-1/2) (See SECTION 4(1-1/2) EXEMP-
TION)

Section 4(2) provisions (See PRIVATE OFFERING
EXEMPTION)

Section 4(4) exemption for brokers’ transactions (See
subhead: Section 4(4) exemption for brokers’
transactions of the Trust Indenture Act of 1939)

Trust Indenture Act exemption under . . . 8.07

Section 4(a)(4) exemption for brokers’ transactions
Generally . . . 4.09[1]

Controlling persons, sales by . . . 4.09[2]

Section 4(4) exemption for brokers’ transactions of the
Trust Indenture Act of 1939 . . . 8.04

Securities exemptions, relationship to . .

Security-based swaps
Generally . . . 3.18
Derivatives . . . 2.05[7][a]

Selling for an issuer rules, underwriter status
... 4.02[3]e]li]

Small businesses, Regulation D exemption for (See
REGULATION D EXEMPTION)

Small Business Issuers” Simplification Act of 1980, ac-
credited investors under . . . 4.10

Solicitation of interest . . . 4.03

Stock ownership indicating underwriter or issuer status

. 3.01; 4.01

... 4.02[3][d][ii]
Subsidiaries, sales by . . . 4.02[3][e][iii]
Swaps

Generally . . . 3.18

Derivatives . . . 2.05[7][a]

Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

Underwriters (See UNDERWRITERS, subhead: Exempt
transactions)

EXEMPT TRANSACTIONS—Cont.

Voluntary exchanges of securities between issuer and
holder (See VOLUNTARY EXCHANGES OF SECU-
RITIES BETWEEN ISSUER AND HOLDERS)

EXHIBITS

Closed-end funds . . . 7B.04[6][a]

Registration statements (See REGISTRATION STATE-
MENT)

Regulation A exemption (See REGULATION A EX-

EMPTION)
Unit investment trusts . . . 7B.05[4][j]
EXPECTATIONS
Buyers’ expectations as factors in identifying securities
... 2.0104]

Cooperative members with regard to “capital credits” as
securities, of . . . 2.03[1]
Employee benefit plans as investment contracts

... 2.00[3][¢g]

Investment contracts, expectation of profits from efforts
of others as element of . . . 2.06[2][c]

Public expectations as factor in identifying securities
.. 2.02[3][c]

EXPENSES

Closed-end funds
Part C . . . 7B.04[6][c]
Prospectus information requirements
... TB.04[4][i]
Issuance and distribution, disclosure on registration
statement (See REGISTRATION STATEMENT, sub-
head: Expenses, issuance and distribution)

Registration of securities . . . 7A.04[3]

Unit investment trusts . . . 7B.05[4][b][iii]

EXPERTS

Due diligence defense; false registration statements
... 9.02[12][e]

Interests of named, prospectus listing (See PROSPEC-
TUS, subhead: Experts, interests of named)

Misstatements or omissions in registration statement,
civil liability for . . . 7A.02[1][e]

Registration statement, as parties to . . . 7A.02[1][e]
F

FACE-AMOUNT CERTIFICATE COMPANIES

Classification as investment company . . . 7B.01[3][d]

Definition as investment company . . . 7B.01[2][b]

Registration of
Form N-8B-4 . . . 7B.01[7][h]
Form S-1 . . . 7B.01[7][h]

FACTORING BUSINESSES
Investment company, exemption from definition as
... TB.O1[4][d]

FALSE REGISTRATION STATEMENT
Affirmative case, elements of
Generally . . . 9.02[3]
Effective date of registration statement, as of
... 9.02[6][c]

Materiality requirement . . . 9.02[6][b]
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FALSE REGISTRATION STATEMENT—Cont.
Affirmative case, elements of—Cont.

Misrepresentations and omissions . . . 9.02[6][a]

Persons liable (See subhead: Persons liable)

“Qualitative” materiality, issue of . . . 9.02[6][b]

Standing

Generally . . . 9.02[4]
Tracing (See subhead: Tracing of securities by
plaintiff)

Transactions covered (See subhead: Transactions
covered by Section 11)

Attorneys’ fees and costs . . . 9.02[15][b]

BarChris decision, effect of (See subhead: Due dili-
gence defense)

Causation not element of cause of action . .

Civil liability for

Generally . . . 9.02[1]

Defenses to (See subhead: Defenses to)

Persons liable (See subhead: Persons liable)

Text of Section 11 . . . 9.02[2]

Contrabroker method of tracing . . . 9.02[4][c]
Contribution, express cause of action for . . . 9.02[14]
Controlling persons as defendants . . . 9.02[5][b]
Criminal prosecution for filing . . . 11.02[5]; 11.03[5]
Damages . . . 9.02[13]

Defendants (See subhead: Persons liable)

Defenses to

Affirmative . . . 9.02[9]

Causation, lack of . . . 9.02[11]

Due diligence defense (See subhead: Due diligence
defense)

Knowledge of plaintiff . . . 9.02[10]

Direct trace method . . . 9.02[4][a]
Due diligence defense

Generally . . . 7A.05[4]; 9.02[12]

BarChris decision, effect of
Generally . . . 9.02[12][f]

Experts, for . . . 9.02[12][e]
Non-experts, for (See subhead: Non-experts, due
diligence defense of)

Checklist . . . 9.02[12]

Congressional intent . . . 9.02[12][a]

Expertised portions of registration statement (See
subhead: Non-experts, due diligence defense of)

Experts . . . 9.02[12][e]

Issuers . . . 9.02[12][c]

Non-expertised portions of registration statement
(See subhead: Non-experts, due diligence defense
of)

Non-experts (See subhead: Non-experts, due dili-
gence defense of)

Reasonable care defense under Section 12(a)(2) dis-

. 9.02[8]

tinguished from . . . 9.04[6]
Rule 176, SEC guidance in . . . 7A.05[4];
9.02[12][b]
WorldCom decision (See subhead: WorldCom deci-
sion)
Effective date of registration statement affecting
... 9.02[6][c]

Experts, due diligence defense of . . . 9.02[12][e]
Fungible mass method of tracing . . . 9.02[4][b]
Heritage method of tracing . . . 9.02[4][d]
Issuers, due diligence defense for . . . 9.02[12][c]

FALSE REGISTRATION STATEMENT—Cont.
Materiality requirement . . . 9.02[6][b]
Misrepresentations or omissions . . . 9.02[6][a]
Non-experts, due diligence defense of
Generally . . . 9.02[12][d]
Expertised portions of registration statement
Generally . . . 9.02[12][d][ii]

Inside directors . . . 9.02[12][d][ii][A]
Outside directors . . . 9.02[12][d][ii][B]
Specialist directors . . . 9.02[12][d][ii][B]
Underwriters . . . 9.02[12][d][ii][C]

Inside directors
Expertised portions of registration statement
... 9.02[12][d][Hi][A]
Non-expertised portions of registration statement
... 9.02[12][d][i][A]
Non-expertised portions of registration statement
Generally . . . 9.02[12][d][i]
Inside directors . . . 9.02[12][d][i][A]
Non-specialist outside directors
... 9.02[12][d][H][C]
Specialist directors . . . 9.02[12][d][i][B]
Underwriters . . . 9.02[12][d][i][D]
Outside directors
Expertised portions of registration statement
... 9.02[12][d][Hi][B]
Non-expertised portions of registration statement
... 9.02[12][d][i][C]
Specialist directors
Expertised portions of registration statement
... 9.02[12][d][ii][B]
Non-expertised portions of registration statement
... 9.02[12][d][i][B]
Underwriters (See UNDERWRITERS, subhead:
False registration statement)
Particularity, requirement to plead with . . . 9.02[15][c]
Persons liable
Generally . . . 9.02[5]
Controlling persons . .
Primary defendants . .
Plaintiffs
Knowledge of; affirmative defense, as . .
Standing to sue
Generally . . . 9.02[4]
Tracing (See subhead: Tracing of securities by
plaintiff)

. 9.02[5][b]
. 9.02[5][a]

. 9.02[10]

Primary defendants . . . 9.02[5][a]
Reliance not element of cause of action . . . 9.02[8]
Scienter not element of cause of action . . . 9.02[8]

Standing to sue
Generally . . . 9.02[4]

Tracing (See subhead: Tracing of securities by plain-
tiff)

Statute of limitations under Section 11
Generally . . . 9.02[7]; 9.05[4][a]
One-year period . . . 9.05[4][a][i]
Three-year period . . . 9.05[4][a][ii]

Tracing of securities by plaintiff
Generally . . . 9.02[4]

Contrabroker method . . . 9.02[4][c]
Direct trace method . . . 9.02[4][a]
Fungible mass method . . . 9.02[4][b]
Heritage method . . . 9.02[4][d]
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FALSE REGISTRATION STATEMENT—Cont.
Transactions covered by Section 11
Generally . . . 9.02[6]
Effective date of registration statement, as of
... 9.02[6][c]
Materiality requirement . . . 9.02[6][b]
Misrepresentations or omissions . . . 9.02[6][a]
Underwriters (See UNDERWRITERS, subhead: False
registration statement)
WorldCom decision
Experts . . . 9.02[12][e]
Lessons of . . . 9.02[12][f]
Underwriters (See UNDERWRITERS, subhead:
WorldCom decision)

FALSE STATEMENTS GIVEN UNDER OATH
Investigations by SEC . . . 11.03[5], [6]

FAMILY RESEMBLANCE TEST
Distribution of securities . . . 2.02[3][b]
Identification as securities . . . 2.02[1], [2]
Reves v. Ernst & Young . . . 2.02[2]

FARM COOPERATIVES
Exempt securities . . . 3.06

FEDERAL GOVERNMENT SECURITIES
Exempt status . . . 3.03[1], [2][b]

FEDERAL NATIONAL MORTGAGE ASSOCIA-
TION (FNMA)

Trust Indenture Act exemptions for securities issued in
operations of secondary markets for real estate mort-
gages . . . 8.00[4]

FEDERAL RULES OF CIVIL PROCEDURE
(FRCP)

Rule 9(b); requirement to plead with particularity
.. 9.02[15][c]

Rule 23, class certification requirements under
... 9.09[2][b] et seq.

FEES

Attorneys’ fees and costs (See ATTORNEYS’ FEES
AND COSTS)

Closed-end funds, fee table in prospectus
.. . T7B.04[4][c]

Investment companies . . . 7B.02[3][d][v]

Mutual funds, Form N-1A . . . 7B.03[5][c][iii]

Registration statement (See REGISTRATION STATE-
MENT)

Unit investment trusts . . . 7B.05[4][b][iii],[c][i]

FIDUCIARY CAPACITIES
Ownership of securities of underwriter or obligor by
indenture trustee in . . . 8.13[6]

FILING

Adequate current public information requirements, Rule
144(c) . . . 6.05[4][c][iii]

Business combination transactions, Form N-14 registra-
tion statement . . . 7B.01[7][j]

EDGAR filing system (See EDGAR FILING SYSTEM)

Financial Industry Regulatory Authority (FINRA) filing
requirements . . . 7A.05[14][b]

Indentures . . . 8.09[3]

FILING—Cont.

Investment companies . . . 7B.02[3][a] et seq.

Notification of registration, Form N-8A
... TB.01[7][b][i]; 7B.02[2][b][i]

Prefiling period, registration of securities (See PREFIL-
ING PERIOD)

Registration statement (See REGISTRATION STATE-
MENT)

Regulation A exemption (See REGULATION A EX-
EMPTION)

Regulation E (See REGULATION E EXEMPTION)

Trust Indenture Act of 1939 . . . 8.09[1]

FINANCIAL FRAUD ENFORCEMENT TASK
FORCE
Generally . . . 11.01

FINANCIAL INDUSTRY REGULATORY AU-
THORITY (FINRA)

Filing requirements . . . 4.05[9]; 7A.05[14][b]

Functions of . . . 7A.02[2][d]

FINANCIAL INSTITUTIONS

Banks (See BANKS)

Commercial trust instruments; identification as securities
... 2.05[1]

Deposit relationships; savings and loan
Identification as securities . . . 2.02[5][d]
Investment contract, status as . . . 2.06[3][1]

Investment companies exception for certain financial
businesses . . . 7B.01[4][d]

Savings and loan (See SAVINGS AND LOAN INSTI-
TUTIONS)

FINANCIAL RECORDS (See RECORDS)

FINANCIAL STATEMENTS

Closed-end funds (See CLOSED-END FUNDS)

Generally accepted accounting principles, use of U.S.
... TA.05[9]

Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS), subhead: Financial information on Form
N-1A)

Prospectus (See PROSPECTUS)

Registration statement (See REGISTRATION STATE-
MENT)

Regulation A exemption (See REGULATION A EX-
EMPTION)

Sarbanes-Oxley Act of 2002
Certification requirements under . .
Registration statement requirements . .

Unit investment trusts . . . 7B.05[4][i]

FINDERS
Prospectus, identification on . . . 7.03[2][h][ix]
Underwriter status, as lacking . . . 4.02[3][f]

FINES AND PENALTIES (See MONETARY PENAL-
TIES; SANCTIONS)

FINRA (See FINANCIAL INDUSTRY REGULATORY
AUTHORITY (FINRA))

FIRM COMMITMENT UNDERWRITING AR-
RANGEMENTS
Generally . . . 7A.03[1]

. 11.06
. TA.05[9]
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FIRM COMMITMENT UNDERWRITING
ARRANGEMENTS—Cont.

Agreement among underwriters . . . 7A.03[1][b]
Blue sky memorandum . . . 7A.03[1][b]
Documents, principal . . . 7A.03[1][b]
“Green shoe” (overallotment) option . .
Letter of intent . . . 7A.03[1][b]
Selected dealers agreement . . . 7A.03[1][b]
Selection of underwriters . . . 7A.03[1][a]
Selling group, formation of . . . 7A.03[1][c]
Syndicate, formation of . . . 7A.03[1][c]
Underwriting agreement . . . 7A.03[1][b]

. TA.07[2]

FIVE-FACTOR TEST

Integration of separate offerings . . . 7A.04[5][a]

FIX AMERICA’S SURFACE TRANSPORTATION
ACT OF 2015 (FAST ACT)
Generally . . . 1.07

FIXED CHARGES

Ratio to earnings, inclusion on prospectus (See PRO-
SPECTUS, subhead: Fixed charges to earnings, ratio
of)

FLOAT REQUIREMENTS
Form S-3 . . . 7.04[1][a][ii][A]

FNMA (See FEDERAL NATIONAL MORTGAGE AS-
SOCIATION (FNMA))

FOIA (See FREEDOM OF INFORMATION ACT
(FOIA))

FOLLOW-ON PUBLIC OFFERINGS
Registration statement, review of . . . 7A.06[4][b]

FOREIGN BANKS
Exempt securities of . . . 3.03[4][c]

FOREIGN COUNTRIES

Criminal prosecutions for fraudulent transactions occur-
ring in . . . 11.05[2]

Trust Indenture Act of 1939, foreign court bankruptcy
proceedings’ effect on right to principal and interest
under . . . 8.18[4]

FOREIGN COURTS

Fairness hearing procedures for . . . 3.11[1]

FOREIGN GOVERNMENT SECURITIES

Trust Indenture Act exemption . . . 8.06[5]
FOREIGN INVESTORS

Intrastate exemption and sales to . . . 3.12[2][c]
FOREIGN ISSUERS

Integrated offerings . . . 4.04[2][c][iv]

No integration . . . 5.05[2][c]
Registration statements of private issuers (See REGIS-
TRATION STATEMENT, subhead: Foreign private

issuers)
Resale limitations . . . 5.05[2][b]
“Restricted securities” . . . 5.05[2][b], [2][c]

Rule 701, effect of . . . 5.05[2][a]

FOREIGN ISSUERS—Cont.

Rule 802 exemption, effect of; exchange offers for secu-
rities of foreign private issuers . . . 6.03[4][b][ii],
[4][e][xiii]; 8.06[9]

FOREIGN OPERATIONS OF REGISTRANT
Form S-1 prospectus description of
... 7.03[2](k][{][D]

FOREIGN RESALES

Directed selling and general solicitation distinguished
... 6.09

Regulation S safe harbor . . . 3.14; 4.13; 6.09

Restricted securities status of securities acquired over-
seas . . . 6.03[4][e][x]

FOREIGN SECURITIES

Government securities, Trust Indenture Act exemption
for. . . 8.06[5]

Registration statement Form S-1 not available for
... 703

FORWARD LOOKING STATEMENTS
“Bespeaks caution” doctrine, applicability of
... TA.05[8]; 9.02[6][b]
Disclosure requirements
Generally . . . 7A.05[8]
“Bespeaks caution” doctrine, applicability of
... TA.05[8]; 9.02[6][b]
Cautionary statements, meaningful . . . 7A.05[8];
9.02[6][b]
Safe harbor rules (See subhead: Safe harbor rules)
Private Securities Litigation Reform Act of 1995
(PSLRA), effect of . . . 7A.05[8]; 9.02[6][b]
Safe harbor rules
Private Securities Litigation Reform Act of 1995
(PSLRA), under . . . 7A.05[8]; 9.02[6][b]
Prospectus
Management’s discussion and analysis (MD&A)
of financial conditions and results of operations
... 7.03[2][k][viii][C]
Market risk disclosures in . .
SEC . . . 7TA.05[8]

FRACTIONAL SHARES
Rule 152a . . . 4.02[3][e][iv]
Rule 236 offerings . . . 5.05[3]

FRACTIONAL UNDIVIDED INTERESTS
Oil, gas and mineral interests; identification as securities
... 2.05[8]

FRANCHISES
Investment contract status . .
22.01[15][c][viii]

FRAUD

Criminal prosecutions (See CRIMINAL PROSECU-
TIONS, subhead: Fraud)

Financial Fraud Enforcement Task Force . . . 11.01

Foreign countries, criminal prosecution of fraudulent
transactions occurring in . . . 11.05[2]

Mail, activities involving . . . 11.02[3]; 11.03[2]

Sarbanes-Oxley Act of 2002, effect of . . . 11.06

. 7.03[2][k][x][D]

. 2.06[2][c];
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FRAUD—Cont.

Section 17(a), absence of implied private right of action
under . . . 9.06

Securities and Commodities Fraud Working Group
... 11.01

Wire fraud statute . . . 11.03[2]

FRCP (See FEDERAL RULES OF CIVIL PROCE-
DURE (FRCP))

FREEDOM OF INFORMATION ACT (FOIA)
Securities and Exchange Commission (SEC) investiga-
tory records, treatment of . . . 10.06[4]

FREE-TRADING SECURITIES
Control securities and restricted securities distinguished
from . . . 6.01

FREE WRITING PROSPECTUS

Generally . . . 7A.04[4][a]

Issuer websites as . . . 7A.04[4][b]

‘Well-known seasoned issuers (WKSIs), use of free writ-
ing prospectus by . . . 7A.04[4][a]

FUNDING PORTALS

“Crowdfunding” exemption . . .
6.03[4][b][ii]

State preemption . .

FUNGIBILITY PROHIBITION

Qualified institutional buyers (QIBs), private resales of
restricted and control securities to, Rule 144A
... 6.07[2]1d][i]

1.03[4][d]; 4.11[2];

41104

FUNGIBLE MASS METHOD
Tracing false registration statements; standing to sue
... 9.02[4][b]

G

GASB (See GOVERNMENT ACCOUNTING STAN-
DARDS BOARD (GASB))

GAS INTERESTS (See OIL, GAS, AND MINERAL
INTERESTS)

GENERAL OBLIGATION BONDS
Exempt securities . . . 3.03[2][c]

GIFTS

Aggregate provisions, Rule 144(e) . . . 6.05[6][d][iv]
Sale of securities, as . . . 2.08[4]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][vi]

GNMA (See GOVERNMENT NATIONAL MORT-
GAGE ASSOCIATION (GNMA))

GOOD FAITH
Voluntary exchanges of securities between issuer and
holders . . . 3.10[2][e]

GOVERNMENT ACCOUNTING STANDARDS
BOARD (GASB)

State and local governments, financial reporting of
... 3.03[2][c]

GOVERNMENTAL ENTITIES

Investment companies exception . . . 7B.01[4][e]

GOVERNMENT NATIONAL MORTGAGE ASSO-
CIATION (GNMA)
Trust Indenture Act exemptions for securities issued in

operations of secondary markets for real estate mort-
gages . . . 8.00[4]

GOVERNMENT SECURITIES
Exempt status
Generally . . . 3.02; 3.03[1], [2][a]
Federal government . . . 3.03[2][b]
Foreign government; Trust Indenture Act exemption
... 8.06[5]
Government sponsored enterprises . .
[2][b]
Industrial development bonds . .
Intrastate securities . . . 3.02
Municipal bonds . . . 3.03[2][c]
Public instrumentalities . . . 3.03[2][c]
Registration requirements . . . 3.03[2][a]; 3.11[1]
State government . . . 3.03[2][c]
Foreign government; Trust Indenture Act exemption
... 8.00[5]
Government sponsored enterprises . .
[2][b]
Industrial development bonds . .
Intrastate securities . . . 3.02
Municipal bonds . . . 3.03[2][c]
Registration requirements, exemption from
... 3.03[1], [2][a]; 3.11[1]

“GREEN SHOE” OPTIONS
Underwriting agreements . . . 7A.07[2]

GUARANTEED INVESTMENT CONTRACTS
(GICs)

Exempt securities . . . 3.09[2]

Investment contracts, status as . .

GUARANTEES

Credit default swaps . . . 8.06[6]

Evidence of indebtedness; identification as securities
... 2.02[5][e]

Securities, of . . . 2.05[3]

Trust Indenture Act of 1939 exemptions . . . 8.06[6]

Voluntary exchanges of securities between issuer and
holder, exempt status involving parent guarantors

... 3.10[2][a], [2][f]

GUN JUMPING VIOLATIONS
Generally . . . 7A.04[4]
Advertisements . . . 7A.04[4][b]
Electronic roadshows . . . 7A.04[4][b]; 7A.06[6][b]
Free writing prospectus
Generally . . . 7A.04[4][a]
Issuer websites as . . . 7A.04[4][b]
Internal control procedures for prevention of
.. TA04[4][c]
Investment companies . . . 7B.02[2][c][iii]
Preventive actions . . . 7A.04[4][c]
Public announcements . . . 7A.04[4][b]
Publications . . . 7A.04[4][b]
Reforms of 2005, SEC . . . 7A.04[4]
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GUN JUMPING VIOLATIONS—Cont.

Research reports . . . 7A.04[4][b]
Roadshows . . . 7A.04[4][b]; 7A.06[6][b]
Rule 134 notices . . . 7A.04[4][b]

Well-known seasoned issuers (WKSIs)
Communications during prefiling period

... TA.04[4][b]
Free writing prospectus, use of . . . 7A.04[4][a]
H
HEARINGS
Foreign courts, fairness hearing procedures for
L3l
Section 3(a)(10) exemption requirements . . . 3.11[1],

(21[c]

HERITAGE METHOD
Tracing false registration statements; standing to sue
... 9.02[4][d]

HOLDING COMPANIES

Bank holding company acquisitions and conversions,
exempt status of securities issued in connection with
... 315

Rule 144(d) tacking provisions for transactions solely to
create . . . 6.05[5][d][ix]

HOLDING PERIOD REQUIREMENT
Rule 144
Amendments of 2007, effect of . . . 6.05[2][e]
American Depositary Receipts, applicability to
... 6.05[5][c]li]
Rule 144(d) (See RULE 144)

HOMESTEAD ASSOCIATIONS
Exempt securities . . . 3.06

HORIZONTAL COMMONALITY
Investment contracts . . . 2.06[2][b]
Trading accounts . . . 2.06[3][o]

HOUSING COOPERATIVES
Stock; identification as securities . .

HOWEY TEST
Investment contracts (See INVESTMENT CON-
TRACTS (HOWEY TEST))

H.R. 10 PLANS (See KEOGH PLANS)

I

IDENTIFICATION OF SECURITIES
American Depository Receipts (ADRs) . . . 2.05[2]
Bitcoin . . . 2.06[4][a]

Bonds . . . 2.04

Certificates of deposit . . . 2.05[2]
Definition of security . . . 2.01[1], [3], [4]
Derivatives . . . 2.05[7][a]

Digital “coins” and “tokens” . . . 2.06[4][a]
Economic reality . . . 2.02[2]; 2.03[1]
Evidence of indebtedness . . . 2.02[1], [5][a]
Family resemblance . . . 2.02[1], [2]

. 2.03[1]

IDENTIFICATION OF SECURITIES—Cont.
Fractional undivided interests in oil, gas and mineral
rights . . . 2.05[8]
Initial coin offerings . . . 2.06[4][a]
Investment contracts . . . 2.02[1]; 2.06[1]
Mortgage pools . . . 2.02[5][c]; 2.06[3][e]
Notes (See NOTES)
Oil, gas and mineral rights, fractional undivided inter-
estsin . . . 2.05[8]
Options . . . 2.05[6]
Preorganization subscriptions . .
Puts and calls . . . 2.05[6]
Real estate interests and related financing
... 2.06[3][e]
Receipts . . . 2.05[2]
Risk capital test . . . 2.02[1]; 2.07
Security-based swaps
Generally . . . 3.18
Derivatives . . . 2.05[7][a]
Security futures . . . 2.05[7][b]
Stock . . . 2.03[1],[2]

. 2.05[5]

Subscription rights . . . 2.05[4]
Swaps
Generally . . . 3.18
Derivatives . . . 2.05[7][a]
“Synthetic” securities . . . 2.05[6]
Trust instruments . . . 2.05[1]
Unconventional forms . . . 2.06[1]

Viatical settlements (See VIATICAL SETTLEMENTS)
Warrants . . . 2.05[4]

INADVERTENT INVESTMENT COMPANIES
Generally . . . 7B.01[2][c]

INCORPORATION BY REFERENCE REQUIRE-
MENT
Mutual funds; Form N-1A . . . 7B.03[4][e]
Prospectus (See PROSPECTUS)
Undertakings, Form S-3 registration statements
... 7.04[1][f][iii][B]

INDEBTEDNESS

Bankruptcy (See BANKRUPTCY)

Debt securities (See DEBT SECURITIES)

Evidence of (See EVIDENCE OF INDEBTEDNESS)

INDEMNIFICATION

Generally . . . 9.04[8]

Attorneys’ fees for representation of individuals under
SEC investigation . . . 10.05[4]

Closed-end funds . . . 7B.04[6][f]

Prospectus (See PROSPECTUS)

Underwriters, prospectus disclosure . . . 7.03[2][h][vii]
INDENTURES
Automatic substantive provisions . . . 8.03

Basic indenture requirement, Trust Indenture Act of
1939 . . . 8.05[1]

Business provisions unregulated by Trust Indenture Act
of 1939 . . . 8.03

Cross-reference sheets . . . 8.09[3]

Debt securities issued without . . . 8.05[2]

Defined . . . 8.01

Drafting . . . 8.08
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INDENTURES—Cont.
Enforcement issues . . .
Filing . . . 8.09(3]
Model Debenture Indenture . . . 8.18[4]

Model simplified indenture . . . 8.08

Mortgage indentures with insurance contracts under Na-
tional Housing Act . . . 3.03[2][b]

Open-end indentures issued prior to effective date of
Trust Indenture Act, exempt status of securities issued
under . . . 8.06[2]

Qualification requirements for securities exempt under
Securities Act but not under Trust Indenture Act
Generally . . . 8.11[1]

Form T-3, application for qualification of indenture

8.03

... 811[2]
Undertakings, registration statement, Form S-1
... 7.03[3][e][vii]
Recording, evidence of . . . 8.14[4]
Regulation of terms of . . . 8.03

State regulation and enforcement of contracts . . . 8.03

Substantive provisions, automatic . . . 8.03

Supplemental . . . 8.10

Tables of contents . . . 8.09[3]

$10 million, Trust Indenture Act of 1939 exemption for
securities issued under indenture not exceeding
... 8.05[4]

Trustees (See TRUST INDENTURE ACT OF 1939,
subhead: Trustees)

Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

Undertakings for qualification of trust indentures, regis-
tration statement, Form S-1 . . . 7.03[3][e][vii]

INDEXED DEFERRED ANNUITIES (IDA)

Exempt securities . . . 3.09[3]

Investment contract, status as . . . 2.06[3][i]
INDEX PARTICIPATIONS

Securities, relationship to . . . 2.05[6]

INDUSTRIAL DEVELOPMENT BONDS
Exempt securities status . . . 3.03[3]

INITIAL COIN OFFERINGS
Generally . . . 2.06[4][a]

INITIAL PUBLIC OFFERINGS (IPOs)

Generally . . . 7A.04[1]

Accounting issues . . . 7A.06[5][a]

Advantages of going public . . . 7A.04[1][a]

Best efforts underwriting arrangements . . . 7A.03[2]

Cheap stock . . . 7A.06[5][a]

Clean-up process . . . 7A.05[2]

Deemed dividends . . . 7A.06[5][a]

Directed share program . . . 7A.06[6][d]

Disadvantages of going public . . . 7A.04[1][b]

Discounted equity sales . . . 7A.06[5][a]

Firm commitment underwriting arrangements (See
FIRM COMMITMENT UNDERWRITING AR-
RANGEMENTS)

“Friends and family” programs . .

Google IPO . . . 7A.03[4]

Online . . . 7A.03[4]

Organizational meeting . . . 7A.05[3]

. 7TA.06[6][d]

INITIAL PUBLIC OFFERINGS (IPOs)—Cont.

Preliminary prospectus, circulation of . . . 7A.06[6][a]

Preliminary work . . . 7A.05[2]

“Quiet filing” . . . 7A.06[6][a]

Registration statement (See also REGISTRATION
STATEMENT)

“Ineligible issuer” . . . 7A.06[4][a]

“Quiet filing” . . . 7A.06[6][a]

Review of (See subhead: Review of registration
statement)

Review of registration statement
Generally . . . 7A.06[4][a]

Accounting issues . . . 7A.06[5][a]

Expediting process . . . 7A.06[3][c]

“Ineligible issuer” . . . 7A.06[4][a]

Time required for . . . 7A.06[2][c]
Roadshows . . . 7A.04[4][b]
Self-underwritten . . . 7A.03[3]
Timetable

Generally . . . 7A.04[2]
Review of registration statement . .

INJUNCTIVE ACTIONS
Federal court enforcement actions . . . 10.13[2][b]
Registration provisions, enforcement of . . . 7A.06[9]

IN PARI DELICTO DEFENSE
Unregistered securities, offer or sale of . . . 9.03[7]

INSIDER TRADING
Civil penalties . . . 10.13[2][g]

INSURANCE

Companies
Accredited investor, defined as . .
Contracts of

Employee benefit plan, exempt security status as
vehicle for . . . 3.03[5][a]

Mortgage indentures with insurance contracts un-
der National Housing Act, exempt security sta-
tus . . . 3.03[2][b]

Investment companies

Exemption for . . . 7B.01[4][d]

Variable insurance separate accounts (See VARI-
ABLE INSURANCE SEPARATE AC-
COUNTS)

SEC investigation, notification of . . .
Investment companies
Exemption for . . . 7B.01[4][d]
Variable insurance separate accounts (See VARI-
ABLE INSURANCE SEPARATE ACCOUNTS)
Investment contract status (See INVESTMENT CON-
TRACTS (HOWEY TEST))
Policies, exempt securities (See ANNUITIES, subhead:
Insurance policies and)
Premium funding plans; investment contract status
... 2.06[31[j]

INTEGRATED DISCLOSURE
Registration statement (See REGISTRATION STATE-
MENT, subhead: Integrated disclosure program)

INTEGRATION DOCTRINE
Generally . . . 7A.04[5]

. TA.00[2][c]

. 4.10

10.03[6]
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INTEGRATION DOCTRINE—Cont.
Acquisition rights not currently exercisable
... TA.04[5][b]

Avoidance of problems, methods for . . . 7A.04[5][b]
Exempt transactions . . . 4.04[2][c][iv]; 4.14
Five-factor test . . . 7A.04[5][a]

Foreign issuers’ integrated offerings . . . 4.04[2][c][iv]

Prior private placement as method for avoidance of
... TA.04[5][b]

Private offering exemption . . . 4.04[2][c][iv]

Regulation A exemption . . . 5.03[6]; 5.04[2][a]

Regulation D exempt transaction rules (See REGULA-
TION D EXEMPTION, subhead: Integration of sales,
Rule 502)

Regulation S-K (See REGULATION S-K)

Six-month gap between offerings as method for avoid-
ance of . . . 7A.04[5][b]

Trust Indenture Act of 1939 exempt issues . .

INTEREST REINVESTMENT PLANS

Registration statement (See REGISTRATION STATE-
MENT, subhead: Dividend or interest reinvestment
plans, offerings through)

INTERNATIONAL DEVELOPMENT BANKS

. 8.05[5]

Exempt securities . . . 3.03[4][d]

INTERNET

“Access equals delivery” of final prospectus
.. TAOT[1]

Cyberspace, offers and sales in . . . 2.09
EDGAR filing system, availability of . . . 7B.01[7][1]
Form D, electronic filing of revised . . . 4.05[4]
Form S-1, website address on
Generally . . . 7.03[2][c][ii]
Business of registrant, information with respect to
.« T.03[2][K][IE]
“Free” stock promotions on
Generally . . . 2.08[4]; 2.09
SEC no-action letters concerning . . . 2.08[3]
Spinoffs, comparison with . . . 2.08[5]
Free writing prospectus, issuer websites as
... TA.04[4][b]
Initial public offering (IPO) on . .
Interactive Data Files
Form F-3 . . . 7.07[2][a][i], [2][g][iv]
Form S-1 . . . 7.03[3][d][i]
Intrastate offerings, effect on . . . 3.12[2][c]
Offer of security for sale on Web site or via e-mail
... 2.08[3]
Offers and sales in cyberspace . . . 2.09
Regulation S, effect on . . . 4.13
Roadshows on
Generally . . . 7A.04[4][b]; 7A.06[6][b]
Rule 144A offers . . . 6.07[1]
Sales in cyberspace, offers and . . . 2.09

INTERPRETIVE LETTERS
No-action letters (See NO-ACTION LETTERS)

INTERSTATE COMMERCE

Criminal prosecutions for activities involving
Generally . . . 11.02[4]
Transnational offenses .

. TA.03[4]

.. 11.05[2]

INTERSTATE COMMERCE ACT
Investment companies exception . . . 7B.01[4][e]

INTERVIEW

Agreement to, investigations . . . App 10A

INTRASTATE EXEMPTION
Generally . . . 3.12[1]; 3.13[1]; 6.03[4][b][ii]

Buyers . . . 3.12[2][c]
“Coming to rest” phenomenon . . . 3.12[2][f]
Crowdfunding, applicability to . . . 6.03[4][e][vi]

Dangers of using . . . 3.12[1], [3]

Dealers, non-residence of . . . 3.12[6]

Disclosures to investors . . . 3.12[5]

“Doing business within” defined . . . 3.12[2][e];
3.13[4]

Foreign investors, sales to . . . 3.12[2][c]

Holding company subsidiaries, applicability of “doing
business within” requirement to . . . 3.12[2][e]

Integration of prior and subsequent offers and sales
... 3.13[5]

Internet, offerings on . . . 3.12[2][c]

Investment company exemption for small closed-end
businesses operating intrastate . . . 7B.01[5]

Issue, what constitutes . . . 3.12[2][b]

Issuers (See ISSUERS, subhead: Intrastate exemption)

Legends . . . 3.12[3]; 6.03[4][b][ii]

Location requirements, issuer . . . 3.12[2][d]

National Securities Markets Improvement Act (NSMIA),
covered securities under . . . 3.12[1], [7]

Nonresidents
Avoiding problems related to . . . 3.12[2][b], [2][c]
Combination with exemption that might apply for

... 3.12[2][b]
Dealers . . . 3.12[6]
Foreign investors, sales to . . . 3.12[2][c]
Internet, offerings on . . . 3.12[2][c]

Underwriters . . . 3.12[6]

Part of issue defined . . . 3.12[2][b]

Precautionary measures . . . 3.12[3]

Proceeds, use of . . . 3.12[2][g]

Qualified offerings as requirement for
... 6.03[4][e][vi]

Resale limitations . . . 3.12[2][b], [4]

Residency requirements . . . 3.12[2][d]; 3.13[3]

Restricted and unrestricted securities sold in reliance
upon . . . 6.03[4][e][vi]

Rule 147, safe harbor requirements under
... 3.12[2][a] et seq.

“Single issue” element . . . 3.12[2][a]

Stop-transfer instructions . . . 3.12[3]

Underwriters, non-residence of . . . 3.12[6]

Written representation as to buyer’s residence, impor-
tance of obtaining . . . 3.12[3]

INVESTIGATIONS BY SEC

Generally . . . 1.09[3][b]; 10.02
Agreement to be interviewed and/or deposed . . . App
10A

Attorneys representing individuals under
Bounty awards . . . 10.05[3]
Conflicts of interest . . . 10.05[3]
Indemnification of legal fees . . .
Meeting with client . . . 10.05[1]
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INVESTIGATIONS BY SEC—Cont.
Attorneys representing individuals under—Cont.
Multiple representation . . . 10.05[3]

Organized Crime Control Act of 1970 . . . 10.05[2]
Self-incrimination, privilege against . . . 10.05[2]
Settlement discussions, initiation of . . . 10.11

Standards of Professional Conduct for Attorneys
. 10.04[3]
Witnesses (See subhead: Witnesses)
Bounty awards and multiple representation
. 10.05[3]
Closing . . . 10.14
Deposition, agreement to . . . App 10A
Disclosure of records under Freedom of Information Act
(FOIA) . . . 10.06[4]
Documents, production of
Generally . . . 10.06[1], [4]
“Act of production” doctrine . . . 10.05[2]
Documents, preservation of . . . 10.03[3]
Electronic documents . . . 10.06[3]
Freedom of Information Act (FOIA), confidential
treatment under . . . 10.06[4]
Review of documents . . . 10.06[3]
Search for documents . . . 10.04[1]; 10.06[3]
Subpoena, negotiation with SEC staff regarding
. 10.06[2]
False statements given under oath . . . 11.03[5], [6]
Formal Orders . . . 10.02
Freedom of Information Act (FOIA), disclosure of in-
vestigatory records under . . . 10.06[4]
Informal . . . 10.02
Initial steps in responding to, company’s
Auditors, alerting . . . 10.03[7]
Board of directors, alerting . . . 10.03[1]
Customers, alerting . . . 10.03[7]
Disclosure matters, consideration of . . .
Documents, preservation of . . . 10.03[3]
Employees, alerting . . . 10.03[5]
Insurance companies, alerting . . . 10.03[6]
Priorities, setting . . . 10.03[8]
Remedial action, consideration of . . . 10.03[9]
Response team, forming . . . 10.03[2]
Senior management, alerting . . . 10.03[1]
Suppliers, alerting . . . 10.03[7]
Whistleblowers, no retaliation against . .
Interview, agreement to . . . App 10A
“Matter under Inquiry” (MUI) . . . 10.02
Parallel proceedings; discovery from civil investigations
used for prospective criminal proceedings, issue of
. 11.01
Registration process, effect on issuer in
... TA.06[5][c]
Response to, company’s
Generally . . . 10.15
Attorneys, minimum standards for . . . 10.04[3]
Compilation of information to SEC staff, provision
of . .. 10.07
Documents, production of (See subhead: Documents,
production of)
Gathering information . . . 10.04[1]
Initial steps (See subhead: Initial steps in responding
to, company’s)
Internal investigations . .

10.03[4]

. 10.03[10]

. 10.04[2]

INVESTIGATIONS BY SEC—Cont.
Response to, company’s—Cont.
Interviewing company personnel . . . 10.04[1]
Memoranda of witness interviews . . . 10.04[1]
Seaboard § 21(a) report . . . 10.04[2]
“Upjohn warnings” . . . 10.04[1]
Voluntary reporting of violations to SEC
. 10.04[2]
Subpoenas (See SUBPOENAS)
Witnesses
Attorneys, role of defense
Generally . . . 10.09[2]
Preparation of witnesses . . . 10.08
Testimony of witness, representation during
... 10.09[3]

Transcript of testimony, obtaining . . . 10.09[4]
Authority of SEC staff to take testimony
. 10.09[1]
Memoranda of witness interviews . . . 10.04[1]

Preparation of . . . 10.08

Subpoena of . . . 10.09[1]

“Use immunity” to compel testimony, granting of
... 10.05[2]

INVESTMENT ADVISERS
Closed-end funds
Business and other connections of . . . 7B.04[6][g]
Statement of additional information requirements
... 7B.04[5][g]
Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS))

INVESTMENT CLUBS
Membership interests as security . . . 2.06[3][d]

INVESTMENT COMPANIES
Generally . . . 7B.01[1]
Acceleration of effective date . . . 7B.02[5][a][iv]
Accredited investors, defined as . . . 4.10
Advertisement of securities during waiting period
... 7B.02[2][c]
Amendments to registration statement
Generally . . . 7B.02[3][d][vi]
Effective dates . . . 7B.02[5][a][iv]
Post-effective procedures . . . 7B.02[5][b][i]
Assignment to branch . . . 7B.02[5][a][ii]
Bankruptcy, exemptions for companies in . .
Banks exemption . . . 7B.01[4][d]
Brokers’ exemption . . . 7B.01[4][d]
Business combination transactions (See BUSINESS
COMBINATION TRANSACTIONS)
Business development companies (See BUSINESS DE-
VELOPMENT COMPANIES)
Capitalization requirements . . . 7B.01[7][b][ii]
Charitable organizations . . . 7B.01[4][e]
Classification of . . . 7B.01[3][a] et seq.
Closed-end management companies (See CLOSED-
END FUNDS)
Collective trust fund exemption . . . 7B.01[4][d]
Comment letter . . . 7B.02[5][a][iii]
Common trust fund exemption . . . 7B.01[4][d]
Continuous offerings . . . 7B.02[5][b][ii]
Definitions
Generally . . . 7B.01[1], [2][a]
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INVESTMENT COMPANIES—Cont.
Definitions—Cont.
Classifications and sub-classifications
.. . 7B.01[3][a] et. seq.
Exceptions from definition . . . 7B.01[4][a]
Face-amount certificates of the installment type,
companies issuing . . . 7B.01[2][b]
Inadvertent investment companies . . . 7B.01[2][c]
Orthodox investment companies . . . 7B.01[2][a]
Diversified management companies
.. . 7B.01[3][b][iii]
Effective date of registration . .
[S][alli] et. seq.
Employee benefit plan exemption . .
Employees’ security company as . .
Exemptions
Definition as investment company, from
.. . 7B.01[4][a]
Regulation, investment companies exempt from
... 7B.01[5]
Unavailability of certain Securities Act exemptions to
securities of investment companies . . . 7B.01[6]
Face-amount certificate companies (See FACE-
AMOUNT CERTIFICATE COMPANIES)
Factoring businesses exemption . . . 7B.01[4][d]
Fees . . . 7B.02[3][d][V]
Filing . . . 7B.02[3][a] et seq.
Financial businesses, exception for certain
... 7B.01[4][d]
Form N-1A for mutual funds (See MUTUAL FUNDS
(OPEN-END FUNDS), subhead: Form N-1A)
Form N-2
Business development companies, for (See BUSI-
NESS DEVELOPMENT COMPANIES, subhead:
Form N-2, registration statement)
Closed-end funds, for (See CLOSED-END FUNDS)
Form N-3 for variable insurance separate accounts (See
VARIABLE INSURANCE SEPARATE ACCOUNTS)
Form N-4 for variable insurance separate accounts (See
VARIABLE INSURANCE SEPARATE ACCOUNTS)
Form N-5 (See SMALL BUSINESS INVESTMENT
COMPANIES (SBICs))
Form N-6 for variable life insurance separate accounts
... TB.01[7][f]; 7B.07[2][d]
Form N-7 proposal for integrated unit investment trust
registration . . . 7B.05[1]
Form N-8A; notification of registration
.. . TB.01[7][b][i]; 7B.02[2][b][i]
Form N-8B-2 for unit investment trusts, for (See UNIT
INVESTMENT TRUSTS (UIT))
Form N-8B-4 for face-amount certificate companies
... 7B.01[7][h]
Form N-14 for business combination transactions
. .. TB.01[7][j]; 7B.06
Form S-1 for face-amount certificate companies
... 7B.01[7][h]
Form S-6 for unit investment trusts (See UNIT IN-
VESTMENT TRUSTS (UIT))
Fund names suggesting protection from loss, use of
... 7B.08[2][c]
Governmental entities, exception for . . . 7B.01[4][e]
“Gun jumping,” prohibition on . . . 7B.02[2][c][iii]
Inadvertent . . . 7B.01[2][c]

. 7B.02[3][d][v],

. 7B.01[4][d]
. 7B.01[5]

INVESTMENT COMPANIES—Cont.
Insurance companies
Exemption for . . . 7B.01[4][d]
Variable insurance separate accounts (See VARI-
ABLE INSURANCE SEPARATE ACCOUNTS)
Interstate Commerce Act, companies regulated under
... 7B.01[4][e]
Management companies (See MANAGEMENT COM-
PANIES)
Mutual funds registered as (See MUTUAL FUNDS
(OPEN-END FUNDS))
Non-diversified management companies
... TB.01[3][b][iii]
Notification of registration; Form N-8A
... TB.01[7][b][i]; 7B.02[2][b][i]
Offers during pre-effective period . . . 7B.02[2][c]
Oil, gas, and mineral interests, companies holding
.. . 7B.01[4][e]
Omitting prospectuses, information required in
... 7B.02[6][b]
Open-end management companies (See MUTUAL
FUNDS (OPEN-END FUNDYS))
Permanent delaying amendment . .
Plain English requirement
Generally . . . 7B.02[7][a]
Background . . . 7B.02[7][a]
Legends . . . 7B.02[7][e][ii]
Rule 421(b), effect of . . . 7B.02[7][b]
Rule 421(d), principles under . . . 7B.02[7][c]
Rule 461, refusal to accelerate under
... 7B.02[7][d]
Rule 481, information required under
Generally . . . 7B.02[7][e][i]
Legends . . . 7B.02[7][e][ii]
Table of contents . . . 7B.02[7][e][iii]
Table of contents . . . 7B.02[7][e][iii]
Policy with respect to certain activities, recital of
... 7B.02[4][b][i]
Post-effective period
Generally . . . 7B.02[5][b][i]
Amendments . . . 7B.02[5][b][i]
Continuous offerings . . . 7B.02[5][b][ii]
Non-routine filing, routine filing distinguished from
... TB.02[5][b][i]
Unit investment trusts (UIT), offerings by series of
.. . 7B.02[5][b][iii]
Pre-effective amendments . . . 7B.02[5][a][iv]
Pre-effective period, offers during . . . 7B.02[2][c]
Prefiling period . . . 7B.02[2][a]
Primarily engaged in other business exception
... 7B.01[4][b]
“Private” investment company exception
... 7B.01[4][c]
Prospectus
Form and content of . . . 7B.02[3][d][iii]
Information required in . . . 7B.02[6][a]
Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS))
Omitting prospectuses, information required in
... 7B.02[6][b]
Plain English requirement (See subhead: Plain Eng-
lish requirement)
“Red herring” . . . 7B.02[2][c][i]

. 7B.02[5][alli]
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INVESTMENT COMPANIES—Cont.

Prospectus—Cont.

Regulation C special rules for . . . 7B.02[3][d][vii]
Summary prospectus . . . 7B.02[6][c]
Variable insurance products . . . 7B.02[6][d]

Public interest exemption . . . 7B.01[5]

Public Utility Holding Company Act (PUHCA), compa-
nies regulated under . . . 7B.01[4][e]

Qualified institutional buyers (QIBs), private resales of
restricted and control securities under Rule 144A
... 6.07[2][d][v]

Real estate businesses exemption . . . 7B.01[4][d]

Recital of policy with respect to certain activities
... 7B.02[4][b][i]

“Red herring” prospectus . . . 7B.02[2][c][i]

Registration, notification of; Form N-8A
... 7B.01[7][b][i]; 7B.02[2][b][i]

Registration statement
Generally . . . 7B.02[3][a], [3][d][ii]

Amendments (See subhead: Amendments to registra-
tion statement)

Coordination of Securities Act and Investment Com-
pany Act requirements . . . 7B.02[3][b]

Effectiveness . . . 7B.02[3][d][v], [S][a][i] et. seq.

Filing . . . 7B.02[3][a] et. seq.

Indefinite number of shares, registration of
... 7B.02[3][d][V][A]

Information required in . . . 7B.02[4][a], [4][b][i]

Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS), subhead: Form N-1A)

Other investment companies, of . . . 7B.07 et seq.

Prospectus (See subhead: Prospectus)

Recital of policy with respect to certain activities
... 7B.02[4][b][i]

Regulation C requirements . .
seq.

Written consents . . . 7B.02[3][d][iv]

Regulation C requirements . . . 7B.02[3][d][i] et seq.

Regulation D, Rule 504 exemption not available
... 4.05[5]; 5.04[1]

Requirements for registration, basic . . . 7B.01[7][a]

Review of registration statement by SEC staff
... 7B.02[5][a]liii]

Rule 482(b)(2) advertisements . .

Securities Act of 1933
Coordination of filing requirements with Investment

Company Act . . . 7B.02[3][b]
Regulation by . . . 7B.01[1]; 7B.02[1]

Securities Exchange Act of 1934 . . . 7B.01[7][a]

Small business (See SMALL BUSINESS INVEST-
MENT COMPANIES (SBICs))

Special rules under Regulation C . . . 7B.02[3][d][vii]

Sub-classification . . . 7B.01[3][a]

Summary prospectus . . . 7B.02[6][c]

Underwriters’ exemption . . . 7B.01[4][d]

Unit investment trusts (See UNIT INVESTMENT
TRUSTS (UIT))

Variable insurance separate accounts (See VARIABLE
INSURANCE SEPARATE ACCOUNTS)

Waiting period, advertising during . . . 7B.02[2][c]

Withdrawals . . . 7B.02[3][d][vi]

Written consents . . . 7B.02[3][d][iv]

. 7B.02[3][d][i] et

. 7B.02[2][c]lii]

INVESTMENT COMPANY ACT

Generally . . . 7B.01[1]; 7B.02[1]

Coordination of filing requirements with Securities Act
of 1933 . . . 7B.02[3][b]

Deregistration of investment companies
... 7B.02[3][c]

Exempt securities . . . 3.01

Registration requirements . . . 7B.02[3][b], [3][c]

Small business investment companies (SBICs), registra-
tion requirements . . . 7B.07[3][b]

Unit investment trust registration using Form N-8B-2
... TB.05[1]

INVESTMENT CONTRACTS (HOWEY TEST)
Generally . . . 2.02[1]
Annuities . . . 2.06[3][i]
Bitcoin . . . 2.06[4][a]
Cash, investment of . . . 2.06[2][a]
Collective investment vehicles . . . 2.06[3][f]
Common enterprise (See COMMON ENTERPRISE)
Control issues . . . 22.01[15][c][viii]
Deposit relationships . . . 2.06[3][1]
Digital “coins” and “tokens” . . . 2.06[4][a]
Distributorships . . . 22.01[15][c][viii]
Elements of
Common enterprise . . . 2.06[2][b]
Money, investment of . . . 2.06[2][a]
Profits from efforts of others, expectation of
... 2.06[2][c]
Employee benefit plans . . . 2.06[3][g]
Expectation of profits from efforts of others
... 2.00[2][c]
Franchises . . . 2.06[2][c]; 22.01[15][c][viii]
Horizontal versus vertical commonality . . . 2.06[2][b]
Initial coin offerings . . . 2.06[4][b]
Insurance
Generally . . . 2.06[3][i]
Premium funding plans . . . 2.06[3][j]
Viatical settlements (See VIATICAL SETTLE-
MENTS)
Joint ventures . . . 2.06[3][a]
Limited liability company (LLC) membership interests
... 2.06[3][c]
Limited liability partnerships (LLPs) . . . 2.06[3][b]

Management services . . . 2.06[3][n]
Managerial control . . . 2.06[2][c], [3][c]
Memberships

Clubs or organizations . . . 2.06[3][d]

Limited liability company (LLC) interests
... 2.006[3][c]

Multilevel distributorships . . . 22.01[15][c][viii]
Mutual funds . . . 2.06[3][f]
Oil, gas and mineral interests . . . 2.05[8]

Operating agreement of limited liability company, im-
portance of . . . 2.06[3][c]

Partnerships . . . 2.06[3][a], [3][b]

Personal property investment programs . . . 2.06[3][m]
Pooled funds . . . 2.06[3][f]

Pyramid sales schemes . . . 22.01[15][c][viii]

Real estate interests . . . 2.06[3][e]

Sale and leaseback programs . . . 2.06[3][m]

Security, defined as type of . . . 2.01[4]; 2.06[1]
Tenancy-in-common agreements . . . 2.06[3][e]
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INVESTMENT CONTRACTS (HOWEY TEST)—
Cont.

Trading accounts . . . 2.06[3][o]
Unit investment trusts . . . 2.06[3][f]
“Utility” tokens . . . 2.06[4][c]
Variable annuities . . . 2.06[3][i]

Vertical versus horizontal commonality . . . 2.06[2][b]
Viatical settlements (See VIATICAL SETTLEMENTS)

INVESTMENT RISK
Annuities as investment contracts . . . 2.06[3][i]
Employee benefit plans as investment contracts
... 2.06[3][g]
Identification as securities
Generally . . . 2.01[2]
Risk-reducing factor, presence of . . . 2.02[3][d]
Issuers, review of registration statement of risky
... TA.06[4][i]
Rule 144, risk-shifting transactions under
... 6.05[3][d][i]

INVESTORS, ACCREDITED (See ACCREDITED
INVESTORS)

IPOs (See INITIAL PUBLIC OFFERINGS (IPOs))

ISSUE

Expenses of issuance and distribution (See REGISTRA-
TION STATEMENT, subhead: Expenses, issuance
and distribution)

Intrastate exemption
Part of an issue defined . . . 3.12[2][b]

‘What constitutes issue for . . . 3.12[2][b]
Small issues exemptions
Industrial development bonds . . . 3.03[3]

Trust Indenture Act of 1939 . . . 8.05[1]

ISSUERS
Civil liability for registration statements
False registration statements, due diligence defense
for . . . 9.02[12][c]
Misstatements or omissions, liability for

... TA.02[1][a]
Common control with issuer, affiliate status of persons
under . . . 6.04[4][c]

Controlling persons
“Affiliate” status . . . 4.02[3][c]
Common control with issuer, persons under
... 6.04[4][c]
Defining . . . 6.04[3]
In-fact, control- . . . 4.02[3][a], [3][d][i]
Status of issuers as . . . 4.02[3][d][i]
Types of . . . 6.04[4][b]
Defined
Section 2(a)(11), under . . . 4.02[3][b]
Section 4(1) exempt transaction purposes, for
... 4.02[2]
Due diligence
Generally . . . 7A.05[4]
Attorney for issuer, role of . . . 7A.02[1][f]
False registration statement cases, as defense in
... 9.02[12][c]
Exempt transactions (See EXEMPT TRANSACTIONS)

ISSUERS—Cont.

Face-amount certificates (See FACE-AMOUNT CER-
TIFICATE COMPANIES)

Foreign (See FOREIGN ISSUERS)

Intrastate exemption
Advertising, general . . . 3.13[2]

“Doing business within” requirement
... 32[2][e]; 3.13[4]
Integration of prior and subsequent offers and sales
... 3.3[5]
Location requirements . . . 3.12[2][d]
Residence requirements . . . 3.12[2][d]; 3.13[3]
Solicitation, general . . . 3.13[2]

Misstatements or omissions in registration statement,
liability for . . . 7A.02[1][a]

Nonreporting, Rule 144(c) requirements for (See RULE
144(c), subhead: Nonreporting issuers, requirements
for)

Private offering exemption, relationship of offerees to

issuer . . . 4.04[2][b][ii]
Professional securities analysts, issuers widely followed
by

Form F-3 . . . 7.07[2][a] et seq.
Form S-3 . . . 7.04[1] et seq.

Promoters of, prospectus disclosure of
Identification . . . 7.03[2][k][xi][G]

Transactions . . . 7.03[2][k][xiv][C]

Registration statement (See REGISTRATION STATE-
MENT)

Regulation A exemption (See REGULATION A EX-
EMPTION)

Regulation S safe harbor . . . 3.14; 4.13

Reporting issuers, Rule 144(c) requirements for
... 6.05[4][c][i]

Restricted securities issuers, lack of information regard-
ing . . . 6.02[3][b]

Risky issuers, review of registration statement of
... TA.06[4][i]

Rule 144
Procedures for resales of restricted or control securi-

ties . . . 6.05[10][a], [10][d]
Subsidiaries, Rule 144 exemption limitations for
sales by . . . 6.05[3][d][vii]

Rule 144(c) requirements
Nonreporting issuers (See RULE 144(c), subhead:

Nonreporting issuers, requirements for)
Reporting issuers . . . 6.05[4][c][i]

Small business issuers (See SMALL BUSINESS ISSU-
ERS)

Subsidiaries, Rule 144 exemption limitations for sales
by . . . 6.05[3][d][vii]

Syndicate managers . . . 4.02[2]

Unregistered securities, civil liability for offer or sale of
... 9.03[5][b][vi]

Voluntary exchanges of securities between issuer and
holder, exempt status (See VOLUNTARY EX-
CHANGES OF SECURITIES BETWEEN ISSUER
AND HOLDERS)

Well-known seasoned issuers (WKSIs) (See WELL-
KNOWN SEASONED ISSUERS (WKSIs))
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J

JOBS ACT (See JUMPSTART OUR BUSINESS
STARTUPS (JOBS) ACT)

JOINT VENTURES

Control issues . . . 2.01[2]

Investment contracts . . . 2.06[3][a]

Preorganization stage, interest of participants in; identi-
fication as securities . . . 2.05[5]

JUDICIAL PROCEEDINGS

Foreign courts, fairness hearing procedures for
Lo 311

Injunctive actions (See INJUNCTIVE ACTIONS)

Regulation A exemption . . . 5.03[8]

JUMPSTART OUR BUSINESS STARTUPS (JOBS)
ACT

Generally . . . 1.06

Broker/dealer registration requirements, changes to
... 4.05[6][d]

“Crowdfunding” exemption . .
[3]; 6.03[4][e][xiv]

General solicitation, sanctioning of . . . 4.05[6][c];
6.09

Regulation A exemption . . . 5.01; 5.03[1]

Regulation A-Plus offerings . . . 1.03[4][b]; 3.19; 5.01

Rule 144A, revisions to . . . 4.06[3]

Rule 506, restructuring of . . . 4.05[6][b]

Rule 506(b) offerings, effect on . . . 4.05[6][b]

Rule 506(c) offerings, effect on . . . 4.05[6][c]

State preemption . . . 4.11[4]

JURISDICTION

Criminal prosecutions (See CRIMINAL PROSECU-
TIONS, subhead: Jurisdiction)

Foreign courts, fairness hearing procedures for
L. 31

JUSTICE DEPARTMENT (See DEPARTMENT OF
JUSTICE (DOJ))

. 1.03[4][d]; 4.11[2],

K
KEOGH PLANS
Exempt security status . . . 3.03[5][b]
L
LEGAL PROCEEDINGS

Prospectus disclosure
Closed-end funds . . . 7B.04[4][1]
Mutual funds, Form N-1A . . . 7B.03[5][c][x]

Officers and directors . . . 7.03[2][k][xi][F]
Registrants . . . 7.03[2][k][iii]

LEGENDS

Control securities seldom containing . . . 6.02[4]

Intrastate exemption . . . 3.12[3]; 6.03[4][b][ii]

Plain English requirement . . . 7B.02[7][e][ii]

Private offering exemption, restrictive legend on
.. 4.0412][c]ii]

LEGENDS—Cont.
Restricted securities, limitations on public offer or sale
of . . . 6.02[3][c]

LETTER SECURITIES (See also RESTRICTED SE-
CURITIES)
Rule 144 . . . 6.05[2][a]

LIABILITY
Civil (See CIVIL LIABILITY)
Criminal (See CRIMINAL PROSECUTIONS)
Limited liability company (LLC) membership interests
... 2.00[3][c]
Limited liability partnerships (LLPs) . . . 2.06[3][b]
Trust Indenture Act
Civil liability (See TRUST INDENTURE ACT OF
1939, subhead: Civil liability)
Criminal liability . . . 8.20[4]

LIFE INSURANCE POLICIES
Exempt securities . . . 3.09[1]
Viatical settlements (See VIATICAL SETTLEMENTS)

LIMITED LIABILITY COMPANIES (LLCs)

Investment contracts, membership interests as
... 2.06[3][c]

Operating agreement of company, importance of
... 2.06[3][c]

Passive investors in . . . 2.06[3][c]

LIMITED LIABILITY PARTNERSHIPS (LLPs)
Investment contracts . . . 2.06[3][b]

LIMITED OFFERING EXEMPTIONS (See SMALL
ISSUES EXEMPTIONS)

LIMITED PARTNERSHIPS

Control issues . . . 2.06[3][a]
General partnerships versus . . . 2.06[3][a]
Real estate, security status of interests in

... 2.00[3][e]
Securities status
Generally . . . 2.06[3][a]
Real estate interests . . . 2.06[3][e]

LIQUIDATING DISTRIBUTIONS

Aggregation provisions, Rule 144(e) . . . 6.05[6][d][x]

Restricted securities status of securities acquired in
... 6.03[4][e][viii]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][xii]

LLCS (See LIMITED LIABILITY COMPANIES
(LLCs))

LLPS (See LIMITED LIABILITY PARTNERSHIPS
(LLPs))

LOAN PARTICIPATIONS

Identification as securities . . . 2.02[5][b]
LOANS
Notes for, securities status . . . 2.02[1]

Pledges of stock securing . . . 2.08[7]

LOCAL GOVERNMENT SECURITIES
Exempt status . . . 3.03[2][c]
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LOOK THROUGH RULES
“Private” investment companies exempted from defini-
tion of investment company . . . 7B.01[4][c]

M

MAILS
Criminal prosecutions for activities involving (See
CRIMINAL PROSECUTIONS)

MANAGEMENT AND POLICIES

Control issues regarding ministerial versus managerial
control; investment contract status of securities
... 2.06[2][c]

Management companies (See MANAGEMENT COM-
PANIES)

Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS))

Power to direct . . . 4.02[3][d][iii]

Prospectus disclosure (See PROSPECTUS, subhead:
Management)

MANAGEMENT COMPANIES

Classification of
Generally . . . 7B.01[3][a], [3][b][i]
Closed-end . . . 7B.01[3][b][ii]
Diversified . . . 7B.01[3][b][iii]
Non-diversified . . . 7B.01[3][b][iii]
Open-end . . . 7B.01[3][b]l[ii]

Closed-end (See CLOSED-END FUNDS)

Diversified . . . 7B.01[3][b][iii]

Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS))

Non-diversified . . . 7B.01[3][b][iii]

Open-end (See MUTUAL FUNDS (OPEN-END
FUNDS))

MANAGEMENT’S DISCUSSION AND ANALYSIS
(MD&A)

Prospectus (See PROSPECTUS, subhead: Manage-
ment’s discussion and analysis (MD&A) of financial
conditions and results of operations)

MANAGEMENT SERVICES

Investment contract, status as . . . 2.06[3][n]

MANNER OF SALE REQUIREMENT
Resales of restricted and control securities (See RULE
144(c))

MARKET MAKERS
Resales of restricted and control securities made
through, Rule 144(f) . . . 6.05[7][d]

MATERIALITY
Civil liability

False registration statements . . . 9.02[6][b]
Section 12(a)(2), under . . . 9.04[4][c]
False registration statements . . . 9.02[6][b]

Prospectus (See PROSPECTUS, subhead: Material
changes in affairs of registrant)

Registrant, changes in affairs of; disclosure in prospec-
tus (See PROSPECTUS, subhead: Material changes
in affairs of registrant)

MATERIALITY—Cont.
Registration statements

Generally . . . 7A.05[7]

False statements . . . 9.02[6][b]
Section 12(a)(2), under . . . 9.04[4][c]

MD&A (See MANAGEMENT’S DISCUSSION AND
ANALYSIS (MD&A))

MEMBERSHIPS
Investment contracts
Club and organization memberships . . . 2.06[3][d]
Limited liability company (LLC) membership inter-
ests . . . 2.06[3][c]

MERGERS (See BUSINESS COMBINATION
TRANSACTIONS)

MINERAL INTERESTS (See OIL, GAS, AND MIN-
ERAL INTERESTS)

MINORITY CONTROL
Forms of . . . 4.02[3][d][ii]

MISREPRESENTATIONS OR OMISSIONS
Action, elements of
Generally . . . 9.04[4]
Alleging of misrepresentation or omission
... 9.04[4][b]
“By means of prospectus or oral communication,”
proof of . . . 9.04[4][a]
Ignorance of plaintiff . . . 9.04[4][d]
Materiality . . . 9.04[4][c]
Civil liability
Registration statements, misstatements or omissions
in (See subhead: Registration statements, civil li-
ability for misstatements or omissions in)
Section 12(a)(2) (See subhead: Section 12(a)(2))
Contribution, right to . . . 9.04[8]
Damages under Section 12(a)(2) . . . 9.04[7]
Defenses to
Due diligence . . . 7A.02[1][b]; 7A.05[4]
Reasonable care defense under Section 12(a)(2)
... 9.04[6]
Due diligence defense . . . 7A.02[1][b]; 7A.05[4]
False registration statements . . . 9.02[6][a]
Ignorance of plaintiff . . . 9.04[4][d]

Importance of alleging in complaint . . . 9.04[4][b]
Indemnification, claims of . . . 9.04[8]
Materiality . . . 9.04[4][c]

Oral communication, by means of . . . 9.04[4][a]

Persons liable . . . 9.04[5]

Plaintiff’s standing to sue . . . 9.04(3]

Prospectus, by means of . . . 9.04[4][a]

Public offerings, applicability of Section 12(a)(2) to
... 9.04[4][a]

Reasonable care defense under Section 12(a)(2)
... 9.04[6]

Registration statements, civil liability for misstatements
or omissions in
Generally . . . 7A.02[1]

Auditors . . . 7A.02[1][e]
Controlling persons . . . 7A.02[1][b]
Directors . . . 7A.02[1][b]

Due diligence defense . . . 7A.02[1][b]; 7A.05[4]
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MISREPRESENTATIONS OR OMISSIONS—Cont.
Registration statements, civil liability for misstatements
or omissions in—Cont.

Experts . . . 7A.02[1][e]
Issuers . . . 7A.02[1][a]
Officers . . . 7A.02[1][b]
Sellers . . . 7A.02[1][c]
Underwriters . . . 7A.02[1][d]

Rescission under Section 12(a)(2)
Generally . . . 9.04[7]
Offset . . . 9.04[7][b]
Tender of securities . . . 9.04[7][a]
Rule 9(b), applicability of; pleading with particularity
... 9.02[15][c]
Section 12(a)(2)
Action, elements of (See subhead: Action, elements
of)
Damages . . . 9.04[7]
General provisions . . . 9.04[1]
Public offerings, applicability to . . . 9.04[4][a]
Rescission (See subhead: Rescission under Section
12(a)(2))
Statute of limitations (See subhead: Statute of limita-
tions under Section 12(a)(2))
Text of . . . 9.04[2]
Standing to sue . . . 9.04[3]
Statute of limitations under Section 12(a)(2)
Generally . . . 9.05[4][c]
One-year period . . . 9.05[4][c][i]
Three-year period . . . 9.05[4][c][ii]

MODEL DEBENTURE INDENTURE
Generally . . . 8.18[4]

MODEL SIMPLIFIED INDENTURE
American Bar Foundation . . . 8.08

MONETARY PENALTIES

Administrative remedies . . . 10.13[3][b]
Disgorgement (See DISGORGEMENT)

Federal court enforcement actions . . . 10.13[2][g]
Registration provisions, enforcement of . . . 7A.06[9]

MONEY (See CASH)

MORTGAGE-BACKED SECURITIES
Extension risk, prospectus disclosure of
... TB.08[3][c][ii][B]
Pass-through certificates, mortgage-backed; identifica-
tion as securities . . . 2.05[1]; 2.06[3][e]
Prospectus disclosure issues . . . 7B.08[3][c][ii][B]
Trust Indenture Act exemptions for securities issued in
operations of secondary markets for . . . 8.06[4]

MORTGAGE POOLS
Identification as securities . .

MOTIVATION

Criminal offense, willfulness as element of (See CRIMI-
NAL PROSECUTIONS, subhead: Willfulness)

Identification as securities, as factor in . . . 2.02[3][a]

Nonaffiliates’ exemption limitations, public sale of unre-
stricted securities . . . 6.05[2][b]

. 2.02[5][c]; 2.06[3][e]

MULTILEVEL DISTRIBUTORSHIPS
Investment contract status . . . 22.01[15][c][viii]

MUNICIPAL SECURITIES

Exempt securities . . . 3.03[2][c]

Official statements as prospectuses . . . 3.03[2][c]
Participating underwriters, role of . . . 3.03[2][c]

MUTUAL FUNDS (OPEN-END FUNDS)

Generally . . . 7B.01[7][c]

Additional information statement, Form N-1A (See sub-
head: Statement of additional information, Form
N-1A)

Brokerage practices, Form N-1A statement of additional
information regarding (See subhead: Statement of
additional information, Form N-1A)

Conflicts of interest . . . 7B.08[6]

Conversion of closed-end fund to open-end fund, pro-
spectus disclosure regarding . . . 7B.08[3][c][iii]

Cover pages, Form N-1A . . . 7B.03[5][b]

Distribution arrangements under Form N-1A
... TB.03[5][c]xi], [S][c]xii]

Dividend and distribution policy, Form N-1A
... 7B.03[5][c][xi]

Exchange-traded funds, shareholder information for
... 7B.03[5][c][xi]

Facing sheet of Form N-1A . . . 7B.03[2]

Fees, Form N-1A . . . 7B.03[5][c][iii]

Financial information on Form N-1A
Financial highlights table; prospectus

... TB.03[5][c][xiii]
Total return . . . 7B.03[5][c][xiii]

Form N-1A
Amendments, purpose of . . . 7B.03[1]

Approach of . . . 7B.03[1]
Cross-reference sheet . . . 7B.03[3]
Definitions . . . 7B.03[4][a]
EDGAR filing requirements, compliance with
. . . 7B.03[4][b]
Electronic access . . . 7B.03[1]
Facing sheet . . . 7B.03[2]
Filing and use of . . . 7B.03[4][b]
General instructions . . . 7B.03[4][a]-[e], [5][f]
Incorporation by reference requirements
. . . 7B.03[4][e]
Instructions, general . . . 7B.03[4][a]-[e], [5][f]
Overview . . . 7B.03[1]
Parts of
Generally . . . 7B.03[4][d]
Part A (See subhead: Prospectus, Form N-1A)
Part B (See subhead: Statement of additional in-
formation, Form N-1A)
Part C (See subhead: Part C: other information,
Form N-1A)
Preparation of . . . 7B.03[4][c]
Prospectus (See subhead: Prospectus, Form N-1A)
Regulation C, application of . . . 7B.03[4][b]
Risk/return summary (See subhead: Risk/return sum-
mary for Form N-1A prospectus)
Sample . . . App 7B
Statement of additional information (See subhead:
Statement of additional information, Form N-1A)
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MUTUAL FUNDS (OPEN-END FUNDS)—Cont.
High yield bond fund prospectus, disclosure in
. . . 7B.08[2][a]
Incorporation by reference requirements under Form
N-1A . . . 7B.03[4][e]
Indefinite number of shares, registration of
... 7B.02[3][d][V][A]
Investment advisers under Form N-1A
... TB.03[5][c]lv], [S]lc]lx]
Investment contracts . . . 2.06[3][f]
Legal proceedings, Form N-1A prospectus information
regarding material . . . 7B.03[5][c][x]
Management (Form N-1A)
Organization and capital structure
... TB.03[5][c][x]
Prospectus information . . . 7B.03[5][c][v], [5][c][x]
Statement of additional information (See subhead:
Statement of additional information, Form N-1A)
Mortgage-backed securities, prospectus disclosure re-
garding . . . 7B.08[3][c][ii][B]
Open-ended management companies, classification as;
Form N-1A . . . 7B.01[7][c]
Part C: other information, Form N-1A . . . 7B.03[5][e]
Performance, Form N-1A . . . 7B.03[5][c][xi]
Portfolio managers, information about; Form N-1A
. .. TB.03[5][c][x]
Post-effective period, Form N-1A . . . 7B.02[5][b][i]
Pricing of shares, Form N-1A . . . 7B.03[5][c][xi]
Prospectus, Form N-1A
Generally . . . 7B.03[5][a]
Broker-dealers and other financial intermediaries,
payments to . . . 7B.03[5][c][viii]
Cover pages, front and back . . . 7B.03[5][c][i]
Disclosure issues (See subhead: Prospectus disclo-
sure issues)
Distribution arrangements, disclosure of
... 7B.03[5][c][xii]

Dividends and distributions . . . 7B.03[5][c][xi]
Exchange-traded funds . . . 7B.03[5][c][xi]
Financial highlights table . . . 7B.03[5][c][xiii]

Financial intermediary compensation
... TB.03[5][c][viii]
Holdings, disclosure of portfolio
... TB.03[5][c][ix]
Investment
Objectives, strategies and related risks
... TB.03[5][c][ix]
Policies and objectives . . . 7B.03[5][c][x]
Risks and performance . . . 7B.03[5][c][ii]
Management . . . 7B.03[5][c][x]
Organization and capital structure
... TB.03[5][c][x]
Pricing of shares . . . 7B.03[5][c][xi]
Purchase and sale information . . . 7B.03[5][c][vi],
[51[e](xi]
Redemption of shares . . . 7B.03[5][c][xi]
Risk/return summary (See subhead: Risk/return sum-
mary for Form N-1A prospectus)
Rule 12b-1 fees . . . 7B.03[5][c][xii]
Sales loads . . . 7B.03[5][c][xii]
Summary disclosure in plain English
.. . 7B.03[5][a]
Tax information . . . 7B.03[5][c][vii], [5][c][xi]

MUTUAL FUNDS (OPEN-END FUNDS)—Cont.
Prospectus disclosure issues
Generally . . . 7B.08[1]
Adequacy of disclosure
Extension risk . . . 7B.08[3][c][ii][B]
Fund expense disclosure . . . 7B.08[3][c][v]
Fund risk category . . . 7B.08[3][c][i]
Hedging practices . . . 7B.08[3][c][ii][A]
Interest rate risk . . . 7B.08[3][c][ii][B]
Mortgage-backed securities
. .. 7B.08[3][c][ii][B]
Unauthorized investments . . . 7B.08[3][c][ii][A]
Adviser and service provider liability
Generally . . . 7B.08[4][a]
Possible implications . . . 7B.08[4][c]
Summary of decision . . . 7B.08[4][b]
Comparisons, adequacy of . . . 7B.08[3][a], [3][b]
Compensation arrangements . . . 7B.08[5]
Conlflicts of interest . . . 7B.08[6]
Conversion of closed-end fund to open-end fund
... 7B.08[3][c]liii]
Derivatives disclosure . . . 7B.08[2][b]
Fund expense disclosure . . . 7B.08[3][c][V]
Fund names suggesting protection from loss, use of
... 7B.08[2][c]
Hedging practices . . . 7B.08[3][c][ii][A]
High yield bond funds . . . 7B.08[2][a]
Litigation . . . 7B.08[2][b]
Mortgage-backed securities . .
Revenue-sharing . . . 7B.08[5]
Share class category . . . 7B.08[3][c][iv]
Redemption or repurchase procedures, Form N-1A
... TB.03[5][c][xi]
Regulation C
Application of; Form N-1A . . . 7B.03[4][b]
Special rules . . . 7B.02[3][d][vii]
Risk/return summary for Form N-1A prospectus
Fee table . . . 7B.03[5][c][iii]
Information required . . . 7B.03[5][c][i]-[iv][B]
Investment objectives and goals . . . 7B.03[5][b]
Sales charges . . . 7B.03[5][c][xii]
Sales loads in Form N-1A . . . 7B.03[5][c][xii]
Share class category . . . 7B.08[3][c][iv]
Statement of additional information (See subhead: State-
ment of additional information, Form N-1A)
Statement of additional information, Form N-1A
... 7B.03[5][d]
Tax status, Form N-1A . . . 7B.03[5][c][vii], [5][c][xi]

N

NASDAQ (See NATIONAL ASSOCIATION OF SE-
CURITIES DEALERS AUTOMATED QUOTA-
TIONS (NASDAQ))

NATIONAL ASSOCIATION OF SECURITIES
DEALERS (NASD) (See FINANCIAL INDUSTRY
REGULATORY AUTHORITY (FINRA))

NATIONAL ASSOCIATION OF SECURITIES
DEALERS AUTOMATED QUOTATIONS (NAS-
DAQ)

Listing requirements, compliance with . . . 7A.02[2][c]

. 7B.08[3][c][ii][B]
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NATIONAL HOUSING ACT
Exempt status of mortgage indentures with insurance
contracts under . . . 3.03[2][b]

NATIONALLY RECOGNIZED STATISTICAL RAT-
ING ORGANIZATIONS (NRSROS)
SEC policy on security ratings . . . 7.02[3][d]

NATIONAL SECURITIES MARKETS IMPROVE-
MENT ACT (NSMIA)

Adoption of Act . . . 1.03[2]

Church plans, applicability to . . . 3.16
Fairness hearings, effect on . . . 3.11[1], [2][c]
Intrastate offerings exemption . . . 3.12[1], [7]

Registration statements, state authority with regard to
... TA.02[2][b]

Section 3(a)(10) exemption considerations . . . 3.11[4]

Section 3(a)(13) exemption, applicability to church
plans under . . . 3.16

Section 3(b)(2) exemption, covered securities
... 5.03[12]; 5.08[1]

Section 28, general exemptive authority under . . .

State regulation of securities, preemption of
... TA.02[2][b]

Trust indenture requirements, preemption of state
... 821

NEW YORK STOCK EXCHANGE (NYSE)

Financial Industry Regulatory Authority (FINRA), role
of . . . 7TA.02[2][d]

Listing requirements, compliance with . . . 7A.02[2][c]

NO-ACTION CLAUSES

Trust Indenture Act enforcement
Generally . . . 8.18[3]
Conflict of interest of trustee . .

NO-ACTION LETTERS
Exempt securities . . . 3.02
“Free” stock promotions on Internet, concerning
... 2.08[3]
Internet, “free” stock promotions on . . . 2.08[3]
Section 529 tuition plans, regarding . . . 3.03[4][g]
Voluntary exchanges of securities between issuers and
holders . . . 3.10[2][a]

NONAFFILIATES

Call options, writing . . . 6.05[3][d][v]

Rule 144 (See RULE 144)

Unrestricted securities (See UNRESTRICTED SECURI-
TIES, subhead: Resale exemption under Section

4(@)(1)

NONCONVERTIBLE PREFERRED SECURITIES
Registration statements . . . 7.04[1][a][ii][B]

NON-DIVERSIFIED MANAGEMENT COMPA-
NIES
Investment company classification . .

NONREPORTING ISSUERS
Rule 144(c) requirements for (See RULE 144(c))

NOTES (See also EVIDENCE OF INDEBTEDNESS)
Generally . . . 2.02[1], [2]
Debt security, as type of . . . 8.01

5.01

. 8.18[3]

. 7B.01[3][b][iii]

NOTES (See also EVIDENCE OF
INDEBTEDNESS)—Cont.
Demand notes, short-term commercial paper exclusion

... 2.02[4]; 3.04

Distribution plan as factor in identifying as security
... 2.02[3][b]

Family resemblance test . . . 2.02[2]

Identification as securities
Generally . . . 2.02[2]
Distribution plan as factor . . . 2.02[3][b]
Motivation as factor . . . 2.02[3][a]
Public expectations as factor . . . 2.02[3][c]
Risk-reducing factors . . . 2.02[3][d]

Loans, commercial . . . 2.02[1]

Motivation as factor in identifying as security
... 2.02[3][a]

Public expectations as factor in identifying as securities
... 2.02[3][c]

Real estate, exempt transactions secured by
... 8.00[4]

Reasonableness of public expectations . . . 2.02[3][c]

Risk capital test . . . 2.02[1]

Risk-reducing factors; identification as securities
... 2.02[3][d]

Short-term commercial paper exclusion, demand notes
... 2.02[4]; 3.04

Trust Indenture Act of 1939 exemption for large dollar
amounts of notes secured by real estate mortgages
... 807

NOTICE
Defaults, Trust Indenture Act requirements . . . 8.15[4]
Investment companies’ registration of securities
... TB.02[2][b][i]
Resales of restricted and control securities, Rule 144(h),
notice of proposed sale requirement . . . 6.05[8]
Rule 144A, notice to buyer of reliance on
... 6.07[2][c]
Section 3(a)(10) exemption requirements
.. 3120l [2][c]

NRSROS (See NATIONALLY RECOGNIZED STA-
TISTICAL RATING ORGANIZATIONS (NRSROS))

NSMIA (See NATIONAL SECURITIES MARKETS
IMPROVEMENT ACT (NSMIA))

NYSE (See NEW YORK STOCK EXCHANGE
(NYSE))

0]

OBLIGORS
Trust Indenture Act Of 1939 (See TRUST INDEN-
TURE ACT OF 1939)

OFFERING CIRCULAR

Regulation A exemption (See REGULATION A EX-
EMPTION)

Regulation E . . . 5.07[2]

OFFERING PRICE
Aggregate offering price defined under Regulation D
... 4.05[2][c]
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OFFERING PRICE—Cont.

Mutual funds, shares of; Form N-1A
.. . TB.03[5][c][xi]

Prospectus presentation of determination of
Form N-8B-2 . . . 7B.05[4][d][iii]
Form S-1. . . 7.03[2][e] et seq.
Form S-3 . . . 7.04[1][e][iii]
Form S-6 . . . 7B.05[4][d][iii]

Regulation A exemption (See REGULATION A EX-
EMPTION)

Regulation D exemption; aggregate offering price limi-
tations . . . 4.05[5]

Unit investment trusts, prospectus presentation of deter-
mination of unit price of . . . 7B.05[4][d][iii]

OFFERING STATEMENT

Post-qualification amendments . . . 5.03[5][h]

Post-qualification supplements . . . 5.03[5][h]

Regulation A exemption (See REGULATION A EX-
EMPTION)

OFFER OR SALE
Generally . . . 2.08[1]
Bonuses as sale . . . 2.08[4]
Business doctrine, sale of
Economic reality . . . 2.03[2]
Supreme Court rejection of . . . 2.01[4]; 2.03[1]
Cash payment to employees in lieu of stock as sale
... 2.08[10]

Changes in securities provisions as sale . . . 2.08[8]
Control securities (See RULE 144)

Conversion privileges as sale . . . 2.08[9]
Definition of sale . . . 2.08[1]

Dividends as sale . . . 2.08[5]

Employee benefit plans as sale . . . 2.08[10]

Employee Stock Ownership Plans (ESOPs) as sale
... 2.08[10]
Exchanges of securities as sale . . . 2.08[8]
“Free” stock promotions on Internet (See INTERNET)
Gifts as sale . . . 2.08[4]
Intrastate exemption
Integration of prior and subsequent offers and sales

... 3.13[5]
Residents of single state requirement . . . 3.12[2][a]
Jurisdictional means, using . . . 4.02[1]

Limited, Regulation D exemption (See REGULATION
D EXEMPTION, subhead: Limitations)

Modifications to securities provisions as sale
... 2.08[8]

Notice of sales, Regulation D requirements . .

Offshore transactions (See REGULATION S)

Options as sale, employment agreement containing
stock . . . 2.08[4], [10]

Pledges of stock as . . . 2.08[7]

Post-effective period (See POST-EFFECTIVE PERIOD)

Private (See PRIVATE OFFER OR SALE)

Public (See PUBLIC OFFER OR SALE)

Registration of securities (See REGISTRATION OF
SECURITIES, subhead: Offering methods)

Registration rights, Rule 144 exemption for sales of
securities subject to . . . 6.05[3][d][ii]

Regulation A exemption (See REGULATION A EX-
EMPTION)

. 4.05[4]

OFFER OR SALE—Cont.
Regulation D exemption (See REGULATION D EX-
EMPTION)
Reorganization distributions, effect of . . . 2.08[6]
Resale of securities (See RESALE OF SECURITIES)
Restricted securities (See RULE 144)
Rights as sale . . . 2.08[9]
Rule 144, resales of restricted or control securities (See
RULE 144)
Sale of business doctrine
Economic reality . . . 2.03[2]
Supreme Court rejection of . . . 2.01[4]; 2.03[1]
Section 3(a)(10) exemption, offer or sale prior to re-

quired approvals . . . 3.11[2][b]
Spinoffs as sale . . . 2.08[5]
Statutory exclusions . . . 2.08[1]

Stock purchase plans as sale . . . 2.08[10]

Time of occurrence of sale . . . 2.08[11]

Unregistered securities (See UNREGISTERED SECU-
RITIES, subhead: Civil liability for offer or sale of)

Warrants as sale . . . 2.08[9]

OFFICERS AND DIRECTORS (See also BOARD OF
DIRECTORS)

Accredited investors, defined . . . 4.05[2][a]; 4.10

Bars to serving as
Administrative orders . . . 10.13[4][d]

Federal court enforcement actions . . . 10.13[2][h]
Regulated persons, against . . . 10.13[3][a]

Civil liability

False registration statement (See FALSE REGIS-
TRATION STATEMENT, subhead: Non-experts,
due diligence defense of)

Registration statement, misstatements or omissions in
... TA.02[1][b]; 7A.05[4]

Unregistered securities, offer or sale of
... 9.03[5][b][v]

Compensation (See EXECUTIVE COMPENSATION)

Due diligence regarding registration statement
... TA.02[1][b]; 7A.05[4]

Executive officer defined under Regulation D
... 4.05[2][c]

False registration statement (See FALSE REGISTRA-
TION STATEMENT, subhead: Non-experts, due dili-
gence defense of)

Indentures trustees, prohibited affiliations with
... 8.13[3]

Prospectus (See PROSPECTUS)

Registration statement
Due diligence requirements . .

7A.05[4]

Indemnification of officers and directors

Form S-1. . . 7.03[3][b]
Form S-3 . . . 7.04[1][f][i]
Form S-4 . . . 7.06[1][c][i]

Parties to, as . . . 7A.02[1][b]

Regulation A exemption (See REGULATION A EX-
EMPTION)

Regulation D, defined under . . . 4.05[2][a]

Sarbanes-Oxley Act of 2002 (See SARBANES-OXLEY
ACT OF 2002)

Underwriters
Control persons, as . .

. TA.02[1][b];

. 4.02[3][d][iv]
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OFFICERS AND DIRECTORS (See also BOARD
OF DIRECTORS)—Cont.
Underwriters—Cont.

Corporation selling own shares through officers and

directors . . . 4.02[3][e][ii]
Unit investment trusts, of
Compensation . . . 7B.05[4][c][v]

Information required . . . 7B.05[4][c]lii]
Unregistered securities, civil liability for offer or sale of
... 9.03[5][b][Vv]
Voluntary exchanges of securities between issuer and
holders, commission requirements . . . 3.10[2][d]

OFFSHORE TRANSACTIONS
Regulation S (See REGULATION S)

OIL, GAS, AND MINERAL INTERESTS

Exploration funds . . . 2.05[8]

Fractional undivided interests; identification as securities
... 2.05(8]

Investment companies exception . .

Investment contracts . . . 2.05[8]

Prospectus description of (See PROSPECTUS, subhead:
Oil and gas producing activities)

OMISSIONS (See MISREPRESENTATIONS OR
OMISSIONS)

. TB.01[4][e]

OMITTING PROSPECTUSES
Information required in . . . 7B.02[6][b]

OPEN-END MANAGEMENT COMPANIES (See
MUTUAL FUNDS (OPEN-END FUNDS))

OPTIONAL ANNUITY CONTRACTS
Exempt securities . . . 3.09[2]

OPTIONS
Generally . . . 2.05[6]
Compensation, received as . . . 4.07
“Foreign exchange digital contracts” . . . 2.05[6]
Form F-1 . . . 7.07[1][g][ii][F]
“Green shoe” (overallotment) options . .
Identification as securities . . . 2.05[6]
Prospectus disclosure, Form F-1 . . . 7.07[1][g][ii][F]
Puts and calls (See PUTS AND CALLS)
Rule 144(d), effect of tacking provision of
.. . 6.05[5][d][xiii]
Rule 238, exemption of standardized options under
L3017
Sales of securities, employment agreement containing
stock options constituting . . . 2.08[4], [10]
“Synthetic” . . . 2.05[6]

ORAL COMMUNICATIONS

Agreement to be interviewed and/or deposed . . . App
10A

Misrepresentations or omissions in, civil liability for
(Section 12(a)(2)) . . . 9.04[4][a]

ORGANIZED CRIME CONTROL ACT OF 1970
Generally . . . 10.05[2]

OVERALLOTMENT OPTIONS
Underwriting agreements . . . 7A.07[2]

. TA.07]2]

OWNERSHIP
Beneficial (See BENEFICIAL OWNERSHIP)
Fiduciary capacity ownership of securities of under-
writer or obligor by indenture trustee . . . 8.13[6]
Prospectus disclosures . . . 7.03[2][k][xiii] et seq.
Stock, underwriter status indicated by
... 4.02[3][d][ii]
Unit investment trusts, voting securities
... TB.05[4][c]liii]
Value determinants separate from . .

P

PARALLEL PROCEEDINGS
Discovery from civil investigations used for prospective
criminal proceedings, issue of . . . 11.01

. 2.01[2], [3]

PARENT COMPANIES
Guarantors, single issuer status with parent company

... 3.10[2][a], [2][f]

Underwriter status derived from sales by

... 4.02[3][e]liii]
PARTICIPATIONS
Employee benefit plans . . . 2.06[3][g]
Index participations . . . 2.05[6]
Loan participations . . . 2.02[5][b]

PARTNERS AND PARTNERSHIPS
Control issues
Generally . . . 2.01[2]
Limited liability partnerships (LLPs) . . . 2.06[3][b]
Limited partnerships . . . 2.06[3][a]
General versus limited . . . 2.06[3][a]
Investment contracts . . . 2.06[3][a]
Limited Liability Partnerships (LLPs) . . . 2.06[3][b]
Limited partnerships (See LIMITED PARTNERSHIPS)
Roll-up transactions (See ROLL-UP TRANSACTIONS)
Securities status . . . 2.06[3][a]

PASSIVE MARKET MAKING TRANSACTIONS
Form S-1 prospectus, disclosure of distribution plan for
... 7.03[2][h][xi]

PASS-THROUGH CERTIFICATES, MORTGAGE-
BACKED

Identification as securities . . . 2.05[1]; 2.06[3][e]

PAYMENT (See COMPENSATION)

PENALTIES (See MONETARY PENALTIES; SANC-
TIONS)

PERJURY

Criminal prosecutions . . . 11.03[6]

PERSONAL PROPERTY INVESTMENT PRO-
GRAMS
Investment contract status .

PLAINTIFFS

Civil liability (See CIVIL LIABILITY)

False registration statement (See FALSE REGISTRA-
TION STATEMENT)

.. 2.06[3][m]
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PLEDGES OF STOCK (See STOCK, subhead:
Pledges of)

POLITICAL SUBDIVISION
Defined for exempt securities purposes . . . 3.03[2][c]

POOLED FUNDS
“Charitable Pooling Representations” and exempt secu-

rity status . . . 3.05
Investment contracts . .

PORTAL SYSTEM
Qualified institutional buyers, posting of restricted secu-
rities by . . . 6.07[3]

. 2.06[31[e], [3][f]

PORTFOLIO MANAGERS
Mutual funds prospectus information requirements;
Form N-1A . . . 7B.03[5][c][x]

PORTFOLIO SECURITIES
Unit investment trusts (UIT) . . . 7B.05[4][b][ii], [4][g]

POST-EFFECTIVE PERIOD

Generally . . . 7A.07

Closing . . . 7A.07(3]

Deregistration . . . 7A.07[4][b]

“Green shoe” (overallotment) option . . . 7A.07[2]

Investment companies (See INVESTMENT COMPA-
NIES, subhead: Post-effective period)

Post-closing events

Generally . . . 7A.07[4]

Deregistration . . . 7A.07[4][b]

Filing requirements . . . 7A.07[4][a]

Public company memo . . . 7A.07[4][c]
Prospectus delivery requirements . . . 7A.07[1]
Public company memo . . . 7A.07[4][c]

Shelf registration (See SHELF REGISTRATION, sub-
head: Post-effective amendment for additional securi-
ties)

PREFILING PERIOD

Conferences with SEC, prefiling . . . 7A.05[13]

Expenses . . . 7A.04[3]

Gun jumping violations (See GUN JUMPING VIOLA-
TIONS)

Integration of separate offerings (See INTEGRATION
DOCTRINE)

Investment companies . .

Legal fees . . . 7A.04[3]

Multiple offerings, integration of (See INTEGRATION
DOCTRINE)

Printing costs . . . 7A.04[3]

Timetable . . . 7A.04[2]

PREORGANIZATION SUBSCRIPTIONS
Identification as securities . . . 2.05[5]

PRESS RELEASES (See PUBLIC ANNOUNCE-
MENTS AND PRESS RELEASES)

PRESUMPTIVE UNDERWRITER DOCTRINE
Shell companies . . . 6.02[5][c]; 6.03[4][e][ix]

PRINTING COSTS
Registration of securities . .

. 7B.02[2][a]

. TA.04[3]

PRIVATE COMPANIES
“Private” investment companies exempted from defini-
tion of investment company . . . 7B.01[4][c]

PRIVATE OFFERING, RESALE, AND TRADING
THROUGH AUTOMATED LINKAGES (POR-
TAL) (See PORTAL SYSTEM)

PRIVATE OFFERING EXEMPTION
Generally . . . 4.04[1]; 6.03[4][b][iii]
Advertisement of securities . . . 4.04[2][c][ii]
Availability, determining . . . 4.04[1]
Convertible securities, applicability to . . . 4.04[2][c][i]
Determination of private offering . . . 4.04[1]
Direct negotiation by issuer . . . 4.04[2][c][ii]
Disclosure . . . 4.04[2][b][ii]
Distribution, purchasers taking for . . . 4.04[2][c][iii]
Factors to be considered in qualification for

... 4.04[1] et seq.
FINRA filing requirements . . . 4.05[9]
Foreign offerings . . . 4.04[2][c][iv]
Identity of offerees . . . 4.04[2][b][ii]
Information, access of offerees to . . . 4.04[2][b][ii]
Integrated offerings . . . 4.04[2][c][iv]
Investment bankers, private placement by

... 4.04[2][c]lii]

Investment purchasers . . . 4.04[2][c][iii]
Issuer, relationship of offerees to . . . 4.04[2][b][ii]
Key employees, offer to . . . 4.04[2][b][ii]

Manner of offering . . . 4.04[2][c]lii]

Number of offerees . . . 4.04[2][b][i]

Numerous private sales prior to registration
... 4A42][c]liv]

Offerees
Identity of and relationship to issuer

... 4.04[2][b][ii]
Number of . . . 4.04[2][b][i]
Sophistication of . . . 4.04[2][b][iii]

Perfecting

Generally . . . 4.04[2][a]

Integrated offerings . . . 4.04[2][c][iv]

Manner of offering . . . 4.04[2][c][ii]

Offerees (See subhead: Offerees)

Restricted securities . . . 4.04[2][c][v]

Size of offering . . . 4.04[2][c][i]

Taking for investment versus taking with a view to
distribution . . . 4.04[2][c][iii]

Public offering distinguished . . . 4.04[1] et seq.

Qualification for, factors to be considered in
... 4.04[2][b] et seq.

Registration, numerous private sales prior to
... 4.0402][c]liv]

Regulation D, Rule 506 (See REGULATION D EX-
EMPTION, subhead: Rule 506, private offering ex-
emption)

Relationship of offerees to issuer . . . 4.04[2][b][ii]

Resale of restricted and control securities outside of
Rule 144A (See RULE 144A)

Rescission offers . . . 4.04[2][c][iv]
Restricted securities . . . 4.04[2][c][v]
Restrictive legends . . . 4.04[2][c][iii]
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PRIVATE OFFERING EXEMPTION—Cont.

Rule 506 of Regulation D (See REGULATION D EX-
EMPTION, subhead: Rule 506, private offering ex-
emption)

Section 12(a)(2), applicability of . . . 4.04[2][c][iii]

Size of offering . . . 4.04[2][c][i]

Sophistication of offerees . . . 4.04[2][b][iii]

Taking for investment versus taking with a view to dis-

tribution . . . 4.04[2][c][iii]
“25 persons or less” rule . . . 4.04[2][b][i]
Voting trust certificates . . . 4.04[2][c][iv]

PRIVATE OFFER OR SALE
Exempt transactions, Section 4(2) provisions (See PRI-
VATE OFFERING EXEMPTION)
Letter securities . . . 6.05[2][a]
Piggyback registration rights . .
PORTAL System . . . 6.07[3]
Qualified institutional buyers (QIBs), to (See QUALI-

FIED INSTITUTIONAL BUYERS (QIBs), subhead:

Private resales of restricted and control securities to,

Rule 144A)

Resales

Exemption generally available for . . . 6.02[2]

Qualified institutional buyers (QIBs), to (See
QUALIFIED INSTITUTIONAL BUYERS (QIBs),
subhead: Private resales of restricted and control
securities to, Rule 144A)

Rule 144A, resale of restricted or control securities
outside of (See RULE 144A, subhead: Private re-
sale of restricted and control securities outside of)

Restricted securities (See RESTRICTED SECURITIES,
subhead: Private offer or sale)
Rule 144A

Qualified institutional buyers (QIBs), to (See
QUALIFIED INSTITUTIONAL BUYERS (QIBs),
subhead: Private resales of restricted and control
securities to, Rule 144A)

Resale of restricted or control securities outside of
(See RULE 144A, subhead: Private resale of re-
stricted and control securities outside of)

Trust Indenture Act exemption . . . 8.07

. 6.02[1]

PRIVATE SECURITIES LITIGATION REFORM
ACT OF 1995 (PSLRA)

Aiding and abetting liability . . .

Class actions, requirements for . .

Discovery, stay of . . . 9.02[15][d]

Forward looking statements, safe harbor for
Generally . . . 7A.05[8]; 9.02[6][b]
Exclusions . . . 7.02[3][c]

Pleading standards . . . 9.02[15][c]

PROCEEDS, USE OF

Closed-end funds . . . 7B.04[4][g]
Intrastate exemption . . . 3.12[2][g]
Prospectus (See PROSPECTUS)
Regulation S-K . . . 7.03[2][d]
Regulation S-X . . . 7.03[2][d]

PROFESSIONAL ADVICE DEFENSE
Criminal prosecutions . . . 11.02[2][c]

11.03[4]
. 9.09[2][a]

PROFESSIONAL SECURITIES ANALYSTS
Issuers widely followed by

Form F-3 . . . 7.07[2][a] et seq.

Form S-3 . . . 7.04[1] et seq.

PROJECTIONS
SEC policy . . . 7.02[3][c]

PROMISSORY NOTES (See NOTES)
PROOF, BURDEN OF (See BURDEN OF PROOF)

PROSPECTUS
Generally . . . 7.01; 7.02[2]; 7A.01[1]
Accountants, disagreements regarding accounting and
financial disclosures . . . 7.03[2][k][ix]
Acquisition of company, Form S-4 information (See
subhead: Form S-4)
Amended prospectus, recirculation of . . . 7A.06[7][d]
American depository receipts (ADRs), description of
.. T.03[2]0][vi]
Attorneys, interests of named
Form S-1. . . 7.03[2][j]
Form S-3 . . . 7.04[1][e][vii]
Form S-4 . . . 7.06[1][b][i][H]
Audit committee financial expert, identification and dis-
closure of; Form S-1. . . 7.03[2][k][xi][H]
Authorizations under Form S-4
Solicited . . . 7.06[1][b][iv][A]
Unsolicited . . . 7.06[1][b][iv][B]
Available information requirements
... T.03[2][K][][E]
Beneficial ownership . . . 7.03[2][k][xiii][A]
Broker-dealers
Compensation for . . . 7.03[2][h][viii]
Offers through . . . 7.03[2][h][iii]
Business experience of officers and directors
... T.03[2][K][xi][E]
Business of registrant, information with respect to
Generally . . . 7.03[2][k][i]
Available information requirement
... T.03[2][K][i][E]
Country of domicile of registrant, operations located
in. . . 7.03[2][k][i][D]
Description of (See subhead: Description of regis-
trant’s business)
Development of business . .
Foreign
Operations . . . 7.03[2][k][i][D]
Persons, enforceability of civil liability against
foreign . . . 7.03[2][Kk][i][G]
Geographic areas . . . 7.03[2][k][i][D]
Internet address . . . 7.03[2][Kk][i][E]
Security holders, reports to . . . 7.03[2][k][i][F]
Segments, financial information about
... 7.03[2][k][i][B]
Smaller reporting companies . . . 7.03[2][k][i][H]
Capital stock, description of . . . 7.03[2][i][i]
Cash, offerings other than for . . . 7.03[2][h][iii]
Civil liability (See CIVIL LIABILITY)
Closed-end funds (See CLOSED-END FUNDS)
Common equity
Dividends . .

. 1.03[2][K][A][A]

. 7.03[2][k][iv][C]
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PROSPECTUS—Cont.
Common equity—Cont.
Market information
Generally . . . 7.03[2][Kk][iv][A]
Securities other than common equity, for
... T.03[2][1][v]
Price, determination of offering . . . 7.03[2][e][i]
Registrant information . . . 7.03[2][k][iv] et seq.
Security holders . . . 7.03[2][k][iv][B]
Company being acquired, information related to (See
subhead: Form S-4)
Compensation
Dealers . . . 7.03[2][h][viii]
Executive (See EXECUTIVE COMPENSATION,
subhead: Prospectus disclosure)
Underwriters; Form S-1 . . . 7.03[2][h][v]
Consents under Form S-4
Solicited . . . 7.06[1][b][iv][A]
Unsolicited . . . 7.06[1][b][iv][B]
Controlling persons, identification and disclosure of;
Form S-1 . . . 7.03[2][k][xi][G]
Convertible securities . . . 7.03[2][e][ii]
Country of domicile of registrant, operations located in;
Form S-1 . . . 7.03[2][k][i][D]
Dealer exemption . . . 4.08
Debt securities, description of . . . 7.03[2][i][ii]
Delivery in post-effective period . . . 7A.07[1]
Description of registrant’s business
Form F-1 . . . 7.07[1][g][ii][D]
Narrative . . . 7.03[2][Kk][i][C]
Description of securities to be registered

Form F-1 . . . 7.07[1][g][iil[B], [I]

Form S-1. . . 7.03[2][i] et seq.

Form S-3 . . . 7.04[1][e][vii]
Dilution

Form S-1. . . 7.03[2][f]

Form S-3 . . . 7.04[1][e][iv]
Directors (See subhead: Officers and directors)
Discretionary accounts; Form S-1 . . . 7.03[2][h][x]

Distribution plan (See DISTRIBUTION OF SECURI-
TIES, subhead: Prospectus, plan of distribution)
Dividends, common equity . . . 7.03[2][k][iv][C]
Drafting . . . 7.02[2]
Earnings to fixed charges, ratio of (See subhead: Fixed
charges to earnings, ratio of)
Exchanges of securities
Form F-1. . . 7.07[1][c]
Form S-1. . . 7.03[2][h][iv]
Form S-4 . . . 7.06[1][b][iv][B]
Executive compensation (See EXECUTIVE COMPEN-
SATION, subhead: Prospectus disclosure)
Executive officers (See subhead: Officers and directors)
Experts, interests of named
Form S-1. . . 7.03[2][j]
Form S-3 . . . 7.04[1][e][vii]
Form S-4 . . . 7.06[1][b][i][H]
Extractive enterprises . . . 7.03[2][k][ii][A]
Family relationships, identification and disclosure re-
quirements . . . 7.03[2][k][xi][D]
Financial statements and data
Form F-1 . . . 7.07[1][g][ii][H]
Form S-1 (See subhead: Form S-1)
Form S-4 . . . 7.06[1][b][i][E]

PROSPECTUS—Cont.
Finders, identification of; Form S-1 . . . 7.03[2][h][ix]
Fixed charges to earnings, ratio of

Form S-1. . . 7.03[2][c][iv]

Form S-4 . . . 7.06[1][b][i][C]

Smaller reporting companies . . . 7.05[3][i]
Foreign operations of registrant . . . 7.03[2][k][i][D]
Foreign persons, enforceability of civil liability against

... T.03[2][K][][G]

Foreign private issuers
Form F-1 (See subhead: Form F-1)
Form F-3 (See subhead: Form F-3)

Forepart
Form S-1. . . 7.03[2][a]
Form S-3 . . . 7.04[1][e][i]
Form S-4 . . . 7.06[1][b][i][A]
Form F-1
Generally . . . 7.07[1][g]
Additional information . . . 7.07[1][g][ii][J]
Company, information on . . . 7.07[1][g][ii][D]

Directors, senior management and advisers
-« . T.07[1][g][E[A], [F]
Financial information
Generally . . . 7.07[1][g][ii][H]
Key . .. 7.07[1][g][ii][C]
Incorporation by reference requirement
... 7.07[1][al, [1]1[g]liv]
Indemnification, disclosure of SEC position on
.. 1.07[101gllv]
Items 1-3 . . . 7.07[1][g][i]
Listing or offer of securities . . . 7.07[1][g][ii][I]
Major shareholders . . . 7.07[1][g][ii][G]
Market risk disclosure . . . 7.07[1][g][ii][C], [K]
Material changes . . . 7.07[1][g][iii]
Offer statistics and expected timetable
-« TO7[1][g]llB]
Operating and financial review and prospects
-« TOT[[g]IE]
Other than equity securities, description of
-« TO7[[g][EIL]
Registrant, information with respect to
.. T.O7[1[g]l] et seq.
Related party transactions . . . 7.07[1][g][ii][G]
Summary prospectus, instructions as to
... 7.07[1][h]
Form F-3
Generally . . . 7.07[2][g]
Incorporation of information by reference; Item 6
... 1.0712](g]lv]
Indemnification, disclosure of SEC position on; Item
7. .. 7.072]gllv]
Information about offering; Item 4 . . . 7.07[2][g][ii]
Items 1-3 . . . 7.07[2][g]li]
Material changes; Item 5 . . . 7.07[2][g][iii]
Form N-1A (See MUTUAL FUNDS (OPEN-END
FUNDS), subhead: Prospectus, Form N-1A)
Form N-2 (See CLOSED-END FUNDS)
Form S-1
Generally . . . 7.03[2]
Address of registrant’s principal executive office
... 7.03[2][c]lii]
American depository receipts (ADRs)
... 7.03[2][i][vi]
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PROSPECTUS—Cont.
Form S-1—Cont.

Audit committee financial expert
... 7.03[2][k][xi][H]
Capital stock, description of . . . 7.03[2][i][i]
Compensation of executives (See EXECUTIVE
COMPENSATION, subhead: Prospectus disclo-
sure)
Debt securities, description of . . . 7.03[2][i][ii]
Description of securities to be registered
... T.03[2][i] et seq.
Dilution . . . 7.03[2][f]
Directors, identification of . . . 7.03[2][k][xi][A]
Discretionary accounts . . . 7.03[2][h][x]
Distribution plan
Generally . . . 7.03[2][h]
Dealer’s compensation . . . 7.03[2][h][viii]
Discretionary accounts . . . 7.03[2][h][x]
Finders, identification of . . . 7.03[2][h][ix]
Offerings on exchange . . . 7.03[2][h][iv]
Other distributions not through underwriter

... 7.03[2][h][iii]
Passive market making transactions
... 7.03[2][h][xi]
Stabilization transactions . . . 7.03[2][h][xii]
Underwriting requirements (See subhead: Under-
writers)
Dividend or interest reinvestment plans
... 7.03[2][h][iii]
Executive officers, identification of
... 7.03[2][k][xi][B]

Family relationships . . . 7.03[2][k][xi][D]
Financial statements and data
Generally . . . 7.03[2][k][v]
Accounting and financial disclosures, disagree-
ments with accountants regarding
... 71.03[2][k][ix]
Foreign private issuers, selected financial data for
... 71.03[2]k][vi]
Oil and gas producing activities (See subhead: Oil
and gas producing activities)
Quarterly financial data . . . 7.03[2][k][vii][A]
Selected financial data . . . 7.03[2][k][vi]
Supplementary . . . 7.03[2][k][vii] et seq.
Finders, identification of . . . 7.03[2][h][ix]
Forepart . . . 7.03[2][a]
Incorporation by reference requirement
... 7.03[2][m]
Indemnification, disclosure of SEC position on
... 7.03[2][n]
Inside front cover . . . 7.03[2][b]
Internet address
Generally . . . 7.03[2][c][ii]
Business of registrant, information with respect to
... T.03[2](K][HI[E]
Item 501 requirements . . . 7.03[2][a]
Item 502 requirements . . . 7.03[2][b]
Item 503 requirements . . . 7.03[2][c] ef seq.
Management’s discussion and analysis (MD&A) of
financial conditions and results of operations (See
subhead: Management’s discussion and analysis
(MD&A) of financial conditions and results of
operations)

PROSPECTUS—Cont.
Form S-1—Cont.

Market information for securities other than common
equity . . . 7.03[2][i][V]

Market risk sensitive disclosures (See subhead: Mar-
ket risk disclosures)

Material changes in affairs of registrant

... 7.03[2]01]
Named experts and counsel, interests of
... 7.03[2][5]
Offering price, determination of . . . 7.03[2][e] et

seq.
Other securities . . . 7.03[2][i][iv]
Outside back cover . . . 7.03[2][b]
Outside front cover page . . . 7.03[2][a]
Passive market making transactions

... 7.03[2][h][xi]
Proceeds, use of . . . 7.03[2][d]
Promoters and control persons . . . 7.03[2][k][xi][G]
Ratio of earnings to fixed charges

Generally . . . 7.03[2][c][iv]

Smaller reporting companies . . . 7.05[3][i]
Registrant, information about

Generally . . . 7.03[2][k]

Accountants and accounting, changes and dis-
agreements with . . . 7.03[2][k][ix]

Business (See subhead: Business of registrant,
information with respect to)

Business experience . . . 7.03[2][k][xi][E]

Changes in control . . . 7.03[2][k][xiii][C]

Common equity . . . 7.03[2][k][iv] et seq.

Financial (See subhead: Financial statements and
data)

Legal proceedings . . . 7.03[2][k][iii],
[2][K][xi][F]

Management’s discussion and analysis (MD&A)
(See subhead: Management’s discussion and
analysis (MD&A) of financial conditions and
results of operations)

Market risk disclosures (See subhead: Market risk
disclosures)

Officers and directors (See subhead: Officers and
directors)

Oil and gas producing activities (See subhead: Oil
and gas producing activities)

Property . . . 7.03[2][k][ii]

Relationships and related transactions

... T.03[2][k][xiv] et seq.

Risk factors . . . 7.03[2][c][iii]
Rule 430A requirements . . . 7.03[2][a]
Security ownership

Generally . . . 7.03[2][k][xiii]

Beneficial owners . . . 7.03[2][k][xiii][A]

Changes in control of . . . 7.03[2][k][xiii][C]

Management . . . 7.03[2][k][xiii][B]

Selling security holders . . . 7.03[2][g]
Significant employees, identification of
... 7.03[2][k][xi][C]
Summary prospectus . . . 7.03[2][c][i], [2][o]
Telephone number of registrant’s principal executive
office . . . 7.03[2][c][ii]
Warrants and rights, description of
... 7.03[2][i][ii]
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PROSPECTUS—Cont.
Form S-3
Generally . . . 7.04[1][e]
Description of securities to be registered
... 7.04[1][e][vii]
Dilution . . . 7.04[1][e][iv]
Distribution plan . . . 7.04[1][e][vi]
Forepart . . . 7.04[1][e][i]
Incorporation of information by reference
- 7.04[1][e][ix], [1][f][iii][B]
Indemnification, disclosure of Commission position
on. . . 7.04[1][e][x]
Inside front cover page . . . 7.04[1][e]lii]
Material changes . . . 7.04[1][e][viii]
Named experts and counsel, interests of

... 7.04[1][e][vii]
Offering price, determination of . . . 7.04[1][e][iii]
Outside back cover page . . . 7.04[1][e][ii]
Outside front cover page . . . 7.04[1][e][i]

Proceeds, use of . . . 7.04[1][e][iii]
Selling security holders . . . 7.04[1][e][v]
Summary information . . . 7.04[1][e][iii]
Form S-4
Generally . . . 7.06[1][b]
Acquisition of company, information related to
Generally . . . 7.06[1][b][iii]

Material contracts . . . 7.06[1][b][i][F]
Other than S-3 companies . . . 7.06[1][b][iii][C]
S-3 companies . . . 7.06[1][b][iii][A],[B]

Forepart . . . 7.06[1][b][i][A]
Indemnification, disclosure of Commission position
on. . . 7.06[1][b][][I]
Inside front cover page . . . 7.06[1][b][i][B]
Management information . . . 7.06[1][b][iv] ef seq.
Outside back cover page . . . 7.06[1][b][i][B]
Outside front cover page . . . 7.06[1][b][i][A]
Proxies
Solicited . . . 7.06[1][b][iv][A]
Unsolicited . . . 7.06[1][b][iv][B]
Registrant, information about . . . 7.06[1][b][ii] et
seq.
Transaction, information about . .
seq.
Voting information . . . 7.06[1][b][iv] et seq.
Forward looking information (See FORWARD LOOK-
ING STATEMENTS)
Free writing (See FREE WRITING PROSPECTUS)
Incorporation by reference requirement
Form F-1 . . . 7.07[1][a], [1][g][iv]
Form F-3 . . . 7.07[2][g][iv]
Form S-1. . . 7.03[2][m]
Form S-3 . . . 7.04[1][e][ix], [1][f][iii][B]
Form S-4 . . . 7.06[1][b][ii][B],[D]

. 7.06[1][b][i] et

Indemnification

Provisions against liability
Form F-1. . . 7.07[1][g][v]
Form F-3 . . . 7.07[2][g][V]
Form S-1. . . 7.03[2][n]
Form S-3 . . . 7.04[1][e][x]
Form S-4 . . . 7.06[1][b][i][I]

Underwriters . . . 7.03[2][h][vii]

Information not required in
Form F-1 . . . 7.07[1][i] et seq.

PROSPECTUS—Cont.
Information not required in—Cont.

Form F-3 . . . 7.07[2][h] et seq.

Form S-1. . . 7.03[3] et seq.

Form S-3 . . . 7.04[1][f] et seq.

Form S-4 . . . 7.06[1][c] et seq.

Inside front cover page

Form S-1. . . 7.03[2][b]

Form S-3 . . . 7.04[1][e][ii]

Form S-4 . . . 7.06[1][b][i][B]

Investment companies (See INVESTMENT COMPA-

NIES, subhead: Prospectus)

Legal proceedings (See LEGAL PROCEEDINGS)
Management

Closed-end funds . . . 7B.04[4][i]

Form S-4 information requirements
... 7.06[1][b][iv] et seq.

Management’s discussion and analysis (See subhead:
Management’s discussion and analysis (MD&A)
of financial conditions and results of operations)

Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS), subhead: Management (Form N-1A))

Ownership of securities . . . 7.03[2][k][xiii][B]

Management’s discussion and analysis (MD&A) of fi-
nancial conditions and results of operations

Generally . . . 7A.05[11]

Form S-1
Generally . . . 7.03[2][k][viii]

Full fiscal years . . . 7.03[2][k][viii][A]
Interim periods . . . 7.03[2][k][viii][B]
Off-balance sheet arrangements
... 7.03[2][k][viii][A]
Safe harbor . . . 7.03[2][k][viii][C]
Tabular disclosure of contractual obligations
... 7.03[2][k][viii][A]

Forward looking information, disclosure of (See
FORWARD LOOKING STATEMENTS)

Smaller reporting companies . . . 7.05[3][e]

Market information disclosure

Common equity, Form S-1 . . . 7.03[2][k][iv][A]

Risk, of (See subhead: Market risk disclosures)

Securities other than common equity
... 71.03[2][i][v]

Market risk disclosures

Generally . . . 7.03[2][k][x]

Form F-1 . . . 7.07[1][g][ii][C], [K]

Interim periods . . . 7.03[2][k][x][C]

Qualitative information . . . 7.03[2][k][x][B]

Quantitative information . . . 7.03[2][k][x][A]

Safe harbor . . . 7.03[2][k][x][D]

Sensitivity analysis . . . 7.03[2][k][x][A]

Tabular presentation . . . 7.03[2][k][x][A]

Value at risk . . . 7.03[2][k][x][A]

Material changes in affairs of registrant

Form F-1 . . . 7.07[1][g]liii]

Form F-3 . . . 7.07[2][g]liii]

Form S-1. . . 7.03[2][1]

Form S-3 . . . 7.04[1][e][viii]

Misrepresentation or omission by means of, civil liabil-
ity (See MISREPRESENTATIONS OR OMISSIONS)

Municipal securities . . . 3.03[2][c]

Mutual funds (See MUTUAL FUNDS (OPEN-END

FUNDS))
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PROSPECTUS—Cont. PROSPECTUS—Cont.
Offering price, determination of (See OFFERING “Puffing” . . . 7.02[2]
PRICE, subhead: Prospectus presentation of determi- Quarterly financial data . . . 7.03[2][k][vii][A]

nation of)
Officers and directors
Compensation (See EXECUTIVE COMPENSA-
TION, subhead: Prospectus disclosure)
Identification and disclosure requirements
Generally . . . 7.03[2][k][xi]

Business experience . . . 7.03[2][k][xi][E]
Directors . . . 7.03[2][Kk][xi][A]
Executive officers . . . 7.03[2][k][xi][B]

Foreign private issuers; Form F-1
-« . T07[[g]HITA]LF]
Legal proceedings, involvement in
... T.03[2][k][xi][F]
Official statements as to municipal securities as prospec-
tuses . . . 3.03[2][c]
Oil and gas producing activities
Generally . . . 7.03[2][k][ii][B][bb]
Properties, wells, operations, and acreage
... 7.03[2][k][ii][B][cc]
Reserves, disclosures and estimates of
... 7.03[2][k][ii][B][aa]
Supplementary financial information
... 7.03[2][k][vii][B]
Omitting prospectuses, information required in
... 7B.02[6][b]
Options; executive compensation, Form F-1
-« . T.07[1[g][E]F]
Outside back cover page
Form S-1 . . . 7.03[2][b]
Form S-3 . . . 7.04[1][e][ii]
Form S-4 . . . 7.06[1][b][i][B]
Outside front cover page
Form S-1. . . 7.03[2][a]
Form S-3 . . . 7.04[1][e][i]
Form S-4 . . . 7.06[1][b][i][A]
Ownership issues, security (See subhead: Form S-1)
Passive market making transactions, Form S-1 disclo-
sure . . . 7.03[2][h][xi]
Plain English requirement
Generally . . . 7A.05[6]
Investment companies (See INVESTMENT COMPA-
NIES, subhead: Plain English requirement)
Risk factors, presentation of . . . 7A.05[10]
Standards . . . 7.02[2]
Preliminary . . . 7A.06[6][a]
Proceeds, use of
Form S-1 . . . 7.03[2][d]
Form S-3 . . . 7.04[1][e][iii]
Smaller reporting companies . . . 7.05[3][j]
Pro forma financial information, Form S-4
.« . T.06[1][bI[][E]
Promoters of issuers
Identification of . . . 7.03[2][k][xi][G]
Transactions with . . . 7.03[2][k][xiv][C]
Property of registrant
Form F-1 . . . 7.07[1][g][ii][D]
Form S-1 . . . 7.03[2][k][ii]
Proxies under Form S-4
Solicited . . . 7.06[1][b][iv][A]
Unsolicited . . . 7.06[1][b][iv][B]

Ratio of earnings to fixed charges (See subhead: Fixed
charges to earnings, ratio of)
Recirculation of amended prospectus . .
“Red herring” . . . 7B.02[2][c][i]
Registrant, information with respect to
Form F-1 . . . 7.07[1][g][ii] et seq.
Form S-1 (See subhead: Form S-1)
Form S-4 . . . 7.06[1][b]l[ii] et seq.
Material changes in affairs (See subhead: Material
changes in affairs of registrant)
Other than S-3 registrants, information required on
Form S-4 concerning . . . 7.06[1][b][ii][E]
S-3 registrants, information required on Form S-4
concerning . . . 7.06[1][b][ii][A],[C]
Related persons, promoters and certain control persons,
transactions with
Generally . . . 7.03[2][k][xiv]
Director independence . . . 7.03[2][k][xiV][E]
Promoters and certain control persons
... 7.03[2][k][xiv][C]
Smaller reporting companies . .
7.05[3][h]
Transactions with related persons
Generally . . . 7.03[2][k][xiv][A]
Review, approval, or ratification of
... 1.03[2](k][xiv][B]
Reports to security holders . . . 7.03[2][k][i][F]
Representative of underwriter on board of directors,
disclosure of . . . 7.03[2][h][vi]
Resale by persons and parties deemed to be underwrit-
ers, information relating to; Form S-4

. TA.06[7][d]

. 7.03[2][k][xiv][D];

... 7.06[1][b][i][G]

Rights
Description requirements . . . 7.03[2][i][iii]
Price, determination of offering . . . 7.03[2][e][ii]

Risk factors
Generally . . . 7A.05[10]
Form S-1 . . . 7.03[2][c][iii]
Form S-4 . . . 7.06[1][b][i][C]
Market risk disclosures (See subhead: Market risk
disclosures)
Plain English requirement . . . 7A.05[10]
Section 12(a)(2), misrepresentation or omission under
... 9.04[4][a]
Security holders
Common equity . . . 7.03[2][k][iv][B]
Reports to . . . 7.03[2][k][i][F]
Selling
Form S-1. . . 7.03[2][g]
Form S-3 . . . 7.04[1][e][v]
Selling security holders
Form S-1. . . 7.03[2][g]
Form S-3 . . . 7.04[1][e][v]
Shelf registration (See SHELF REGISTRATION)
Significant employees, identification of
... T.03[2][k][xi][C]
Smaller reporting companies (See SMALLER REPORT-
ING COMPANIES)
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PROSPECTUS—Cont.
Solicitation of proxies, consents, or authorization; Form
S-4
Solicited . . . 7.06[1][b][iv][A]
Unsolicited . . . 7.06[1][b][iv][B]
Stabilization transactions, disclosure of
... 7.03[2][h][xii]
Summary prospectus (See SUMMARY PROSPECTUS)
Terms of transaction, disclosure of; Form S-4
... 7.06[1][b][i][D]
Transactions (See TRANSACTIONS)

Trust Indenture Act of 1939 requirements . . . 8.09[4]
Underwriters
Form S-1
Generally . . . 7.03[2][h][i]
Compensation . . . 7.03[2][h][v]
Indemnification . . . 7.03[2][h][vii]
New underwriters . . . 7.03[2][h][ii]

Offerings other than through underwriters
.. . 7.03[2][h][iii]
Representative on board of directors
... 7.03[2][h][vi]
Stabilization transactions . . . 7.03[2][h][xii]
Form S-4; reoffering by persons and parties deemed
to be underwriters . . . 7.06[1][b][i][G]
Voting information; Form S-4 . . . 7.06[1][b][iv] et
seq.
Warrants
Description of . . . 7.03[2][i][iii]

Determination of offering price . . . 7.03[2][e][ii]

PSLRA (See PRIVATE SECURITIES LITIGATION
REFORM ACT OF 1995 (PSLRA))

PUBLIC ANNOUNCEMENTS AND PRESS RE-
LEASES

Gun jumping violations . . . 7A.04[4][b]
PUBLICATION
Gun jumping violations . . . 7A.04[4][b]

PUBLIC COMPANY ACCOUNTING OVERSIGHT
BOARD (“PCAOB”)
Generally . . . 1.04[6]; 7A.02[1][e]

PUBLIC COMPANY MEMO
Generally . . . 7A.07[4][c]

PUBLIC EXPECTATIONS
Identification as securities . .

PUBLIC INTEREST
Investment company exemption . .

PUBLIC OFFER OR SALE

Civil liability general provisions (Section 12(a)(2)) re-
stricted to . . . 9.04[4][a]

Defined . . . 6.03[4][b][i]

Distribution of securities, usually involving . . . 6.02[2]

Exempt transactions . . . 6.03[4][b][ii]

Initial public offerings (IPOs) (See INITIAL PUBLIC
OFFERINGS (IPOs))

Integrated offerings . . . 4.04[2][c][iv]

Nonaffiliates’ resale exemption limitations, public sale
of unrestricted securities . . . 6.05[3][e]

. 2.02[3][c]

. 7B.01[5]

PUBLIC OFFER OR SALE—Cont.
Private offering distinguished . . . 4.04[1] et seq.
Registration of securities (See REGISTRATION OF
SECURITIES, subhead: Offering methods)
Resale exemption (See RESALE OF SECURITIES,
subhead: Public resales under Section 4(a)(1))
Restricted securities
Determining status as . . . 6.02[2]; 6.03[4][b][i]
Limitations on resale exemption for (See RE-
STRICTED SECURITIES, subhead: Limitations
on Section 4(a)(1) resale exemption for public
sales)
Rule 144 resale of restricted securities and control secu-
rities (See RULE 144)
Section 12(a)(2) civil liability general provisions re-
stricted to . . . 9.04[4][a]
Shelf registration (See SHELF REGISTRATION)
Unrestricted securities, limitations on resale exemptions
(See UNRESTRICTED SECURITIES)
Waiting period (See WAITING PERIOD)

PUBLIC UTILITY HOLDING COMPANY ACT
(PUHCA)
Investment companies exception . .

PURCHASERS (See BUYERS)

PUTS AND CALLS
Defined . . . 2.05[6]
Identification as securities . .
Rule 144 . . . 6.05[3][d][v]

PYRAMID SALES SCHEMES
Investment contract status . . . 22.01[15][c][viii]

Q

QUALIFIED INSTITUTIONAL BUYERS (QIBs)
Defined . . . 6.07[2][b][i]
Investment power over securities, implications of Rule
144A regarding . . . 6.07[2][b][i]
Private resales of restricted and control securities to,
Rule 144A
Generally . . . 6.07[1]
Convertible capital securities, contingent
... 6.07[2][d][iii]
Definition of QIB . . . 6.07[2][b][i]
Eligible securities . . . 6.07[2][d][i]
Ensuring purchaser’s right to information
... 6.07[2][e]lii]
Fungibility prohibition . . . 6.07[2][d][i]
Historical background . . . 6.07[1]
Holding period, lack of . . . 6.07[1]

. 7B.01[4][e]

. 2.05[6]

Information, purchaser’s right to . . . 6.07[2][e][i]
Internet roadshows . . . 6.07[1]
Investment company prohibition . . . 6.07[2][d][v]

Notice to buyer of reliance on Rule 144A
... 6.07[2][c]
PORTAL system . . . 6.07[3]
Reasonable belief in buyer’s status as QIB
... 6.07[2][b][ii]
Requirements for . . . 6.07[2][a]
Same class prohibition . . . 6.07[2][d][ii], [2][d][iii]
Structured finance products . . . 6.07[2][e][i]
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QUALIFIED INSTITUTIONAL BUYERS
(QIBs)—Cont.
Private resales of restricted and control securities to,
Rule 144A—Cont.
Time securities issued affecting eligibility
... 6.07[2][d][iv]
Trading markets . . . 6.07[3]
Type of information required to be available
... 6.07[2][e][iii]

QUARTERLY REPORTS
Form S-1 prospectus . . . 7.03[2][k][vii][A]
Form S-3 registration statement . . . 7.04[1][f][iii][D]

R

RACKETEER INFLUENCED AND CORRUPT OR-
GANIZATIONS ACT (RICO)
Criminal prosecutions under . . . 11.03[7]

RAILROAD EQUIPMENT TRUSTS
Exempt securities . . . 3.07

REAL ESTATE BUSINESSES
Investment company, exemption from definition as
... TB.O1[4][d]

REAL ESTATE INTERESTS

Condominium offerings as investment contracts, SEC
guidelines on . . . 2.06[3][e]

Cooperatives (See COOPERATIVES)

Investment contracts, as . . . 2.06[3][e]

Notes secured by, exempt transactions . .

Securities status . . . 2.06[3][e]

. 8.06[4]

REAL ESTATE LIMITED PARTNERSHIPS
Security status of interests . . . 2.06[3][e]

REAL ESTATE MORTGAGES
Trust Indenture Act
Exemptions for securities issued in operations of sec-
ondary markets for . . . 8.06[4]
Large dollar amounts of promissory notes secured by
real estate mortgages . . . 8.07

REASONABLE CARE DEFENSE

Section 12(a)(2) civil liability provisions . . . 9.04[6]

RECAPITALIZATION

Section 3(a)(9) securities exemptions . . . 3.10[1];
6.03[4][e][iv]

Tacking provisions, Rule 144 resale of restricted or con-
trol securities . . . 6.05[5][d][ii]
Trust Indenture Act of 1939 . . . 8.11[1]

RECEIPTS FOR SECURITIES

Identification as securities . . . 2.05[2]

RECEIVERS

Certificates issued by, exempt security status . . . 3.08
RECLASSIFICATIONS

Tacking provisions, Rule 144(d) . . . 6.05[5][d][ix]

RECORDS

Closed-end funds, location of records and accounts
. . . 7B.04[6][h]

Freedom of Information Act (FOIA) (See FREEDOM
OF INFORMATION ACT (FOIA))

Indenture, evidence of recording . . . 8.14[4]

Investigations by SEC (See INVESTIGATIONS BY
SEC, subhead: Documents, production of)

Securities and Exchange Commission (SEC) records,
disclosure of (See FREEDOM OF INFORMATION
ACT (FOIA))

REDEMPTION OR REPURCHASE PROCEDURES
Mutual funds; Form N-1A . . . 7B.03[5][c][xi]
Unit investment trusts (UIT)

Suspension of redemption rights . . . 7B.05[4][d][iv]
Valuation of redemption . . . 7B.05[4][d][v]
REFUSAL ORDERS
Generally . . . 10.13[4][e]

Registration provisions, enforcement of . . . 7A.06[9]
Trust Indenture Act of 1939 . . . 8.09[5]

REGISTRATION OF SECURITIES
Generally . . . 7A.01[1]

Accountants, role of (See ACCOUNTANTS)
Best efforts arrangements . . . 7A.03[2]
Clean-up process . . . 7A.05[2]

Comment letter (See COMMENT LETTER)
Developments, important

Generally . . . 7A.01[3]

Sarbanes-Oxley Act of 2002 . . . 7A.01[3][b]

SEC reforms of 2005, generally . . . 7A.01[3][a];
7A.02[2][a]

Due diligence (See DUE DILIGENCE)
EDGAR filing system (See EDGAR FILING SYSTEM)
Exemptions
Securities (See EXEMPT SECURITIES)
Transactions (See EXEMPT TRANSACTIONS)
Expenses . . . 7A.04(3]
Filing (See REGISTRATION STATEMENT, subhead:

Filing requirements and procedures)

Firm commitment (See FIRM COMMITMENT UN-

DERWRITING ARRANGEMENTS)

Initial public offerings (IPOs) (See INITIAL PUBLIC

OFFERINGS (IPOs))

Investment companies (See INVESTMENT COMPA-

NIES)

Issuers (See REGISTRATION STATEMENT)

Jurisdictional means, offer or sale of securities involving
use of . . . 4.02[1]

Liability for

Generally . . . 7A.01[2]

Misrepresentations or omissions (See MISREPRE-
SENTATIONS OR OMISSIONS, subhead: Regis-
tration statements, civil liability for misstatements
or omissions in)

Marketing
Directed share program . . . 7A.06[6][d]
Preliminary prospectus, circulation of

... TA.006[6][a]

Public communications . . . 7A.04[4][b];
7A.06[6][c]

Roadshows . . . 7A.04[4][b]; 7A.06[6][b]
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REGISTRATION OF SECURITIES—Cont.
Offering methods
Generally . . . 7A.03
Best efforts . . . 7A.03[2]
Firm commitment (See FIRM COMMITMENT UN-
DERWRITING ARRANGEMENTS)
Online . . . 7A.03[4]
Self-underwritten . . . 7A.03[3]
Organizational meeting . . . 7A.05[3]
Prefiling period (See PREFILING PERIOD)
Preliminary work . . . 7A.05[2]
Private sales prior to, numerous . . . 4.04[2][c][iv]
Rule 144 exemption for sales of securities subject to
... 6.05[3][d][ii]
Shelf registration (See SHELF REGISTRATION)
Shelf registration statements . . . 1.03[3][e][ii]
Smaller reporting companies (See SMALLER REPORT-
ING COMPANIES)
Statement (See REGISTRATION STATEMENT)
Timetable . . . 7A.04[2]
Waiting period (See WAITING PERIOD)

REGISTRATION STATEMENT

Generally . . . 7.01; 7.02[1]; 7A.01[1]

Abandonment of . . . 7A.06[8]

Acceleration of effective date (See ACCELERATION
OF EFFECTIVE DATE OF REGISTRATION
STATEMENT)

Accountants, role of (See ACCOUNTANTS)

American Stock Exchange (AMEX) listing requirements
.. TAL02[2][c]

Annual reports, Form S-3 requirements
... 7.04[1][f][iii][D]

Asset-backed securities, investment grade
... 7.04[1][a][ii][E]; TA.06[4][e]

Attorneys, role of
Generally . . . 7A.02[1][f]

Issuers (See subhead: Issuer’s attorney, role of)

Preliminary work . . . 7A.05[2]

Prospectus listing interests of named (See PRO-
SPECTUS, subhead: Attorneys, interests of
named)

Underwriter’s counsel . . . 7A.02[1][f]

Auditors, role of
Generally . . . 7A.02[1][e]

Drafting responsibilities . . . 7A.05[5]

Joint effort in preparation . . . 7A.05[1]

Preliminary work . . . 7A.05[2]

Authority of SEC with regards to . . . 7A.02[2][a]

Automatic shelf registration statements by “well-known
seasoned issuers” (WKSIs) (See SHELF REGISTRA-
TION, subhead: Automatic shelf registration by
“well-known seasoned issuers” (WKSIs))

Business combination transactions
Form N-14 . . . 7B.01[7][j]; 7B.06
Form S-4 (See subhead: Form S-4)

Review of statement . . . 7A.06[4][d]

Business development companies (See BUSINESS DE-
VELOPMENT COMPANIES, subhead: Form N-2,
registration statement)

Calculation of registration fees, Form S-1
... 7.03[1][a]

REGISTRATION STATEMENT—Cont.
Cease-and-desist orders as enforcement mechanism

... TA.06[9]

Civil monetary penalty as enforcement mechanism
... TA.06[9]

Clear language, importance of using . . . 7.02[2]

Closed-end funds (See CLOSED-END FUNDS, sub-
head: Form N-2)
Comment letter (See COMMENT LETTER)
Confidential information, disclosure of . . . 7A.06[5][b]
Controlling persons as parties to . . . 7A.02[1][b]
Convertible securities
Form S-1. . . 7.03[2][e][ii]
Form S-3 . . . 7.04[1][a][ii][D]
Criminal penalty as enforcement mechanism
... TA.06[9]
Description of business
Generally . . . 7A.05[12]
Smaller reporting companies . . . 7.05[3][a]
Distribution expenses (See subhead: Expenses, issuance
and distribution)
Dividend or interest reinvestment plans, offerings
through
Form F-3 . . . 7.07[2][d]
Form S-1. . . 7.03[2][h][iii]
Form S-3 . . . 7.04[1][a][ii][D], [1][b]
Domestic corporation requirement (See DOMESTIC
CORPORATIONS)
Drafting of
Generally . . . 7A.05[5]
Issuer’s counsel, role of . . . 7A.02[1][f]
EDGAR filing system (See EDGAR FILING SYSTEM)
Effective date
Acceleration of (See ACCELERATION OF EFFEC-
TIVE DATE OF REGISTRATION STATEMENT)

Automatic delaying amendment . . . 7A.05[14][f]
Delay of . . . 7A.05[14][f]
False registration statements . . . 9.02[6][c]

Post-effective period (See POST-EFFECTIVE PE-
RIOD)
Electronic filing
Generally . . . 7A.05[14][a]
EDGAR system (See EDGAR FILING SYSTEM)
Form S-3 eligibility standards . . . 7.04[1][a][i][D]
Form S-4; incorporation of information by reference
... 7.06[1][b][ii][D]
Eligibility standards
Form F-1 . . . 7.07[1][a]
Form F-3 . . . 7.07[2][a] et seq.
Form S-3 . . . 7.04[1][a] et seq.
Employee benefit plans . . . 7A.06[4][f]
Enforcement proceedings . . . 7A.06[9]
Exchanges of securities
Generally . . . 7.03
Form F-1 . . . 7.07[1][c]
Exemptions under 1933 Act (See SECURITIES ACT
OF 1933 (GENERALLY), subhead: Exemptions)
Exhibits
Form S-1. . . 7.03[3][d], [3][d][i]
Form S-3 . . . 7.04[1][f][ii]
Form S-4 . . . 7.06[1][c][ii]
Interactive Data Files
Form F-3 . . . 7.07[2][a][i], [2][g][iv]
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REGISTRATION STATEMENT—Cont.
Exhibits—Cont.
Interactive Data Files—Cont.
Form S-1. . . 7.03[3][d][i]
Smaller reporting companies . .
Expenses, issuance and distribution
Form S-1. . . 7.03[3][a]
Form S-3 . . . 7.04[1][f][i]
Experts
Parties to registration statement, as . . . 7A.02[1][e]
Prospectus listing interests of named (See PRO-
SPECTUS, subhead: Experts, interests of named)
Facing page

. 7.05[3][k]

Form F-1. . . 7.07[1][f]
Form F-3 . . . 7.07[2][f]
Form S-1. . . 7.03[1]

Form S-3 . . . 7.04[1][c]
Form S-4 . . . 7.06[1][a]

False (See FALSE REGISTRATION STATEMENT)
Fees
Generally . . . 7A.04[3]
Calculating, Form S-1 . . . 7.03[1][a]
Expenses of issuance and distribution (See subhead:
Expenses, issuance and distribution)
Filing fees . . . 7A.04[3]; 7A.05[14][d]
Investment companies . . . 7B.02[3][d][v]
Rule 457, under . . . 7.03[1][a]
Unsold securities . . . 7.03[1][a]
Filing requirements and procedures
Generally . . . 7A.05[14]
Automatic delaying amendment . . . 7A.05[14][f]
Consents of experts . . . 7A.05[14][h]
Date of filing . . . 7A.05[14][c]
Delay of effective date . . . 7A.05[14][f]
EDGAR filing system (See EDGAR FILING SYS-
TEM)
Effective date (See subhead: Effective date)
Electronic (See subhead: Electronic filing)
Fees . . . 7A.04[3]; 7TA.05[14][d]
Guides, SEC . . . 7.02[2][a]
Investment companies . . . 7B.02[3][a] ef seq.
Place of filing . . . 7A.05[14][b]
Power of attorney . . . 7A.05[14][h]
Prefiling period (See PREFILING PERIOD)
Proper form requirements . . . 7A.05[14][e]
Regulation C . . . 7.02[3][b]
Signature requirements (See subhead: Signatures)
Substantive changes to prospectus . . . 7A.05[14][h]
Financial statements and data requirements
... TA.05[9]
Financial statement schedules
Form F-1. . . 7.07[1][i][i]
Form S-1. . . 7.03[3][d], [3][d][ii]
Form S-4 . . . 7.06[1][c][ii]
Prospectus (See PROSPECTUS, subhead: Financial
statements and data)
Float requirements, Form S-3 . . . 7.04[1][a][ii][A]
Foreign private issuers
Form F-1 (See subhead: Form F-1)
Form F-3 (See subhead: Form F-3)
Form S-3 eligibility . . . 7.04[1][a][i][C]
Review . . . 7A.06[4][h]

REGISTRATION STATEMENT—Cont.
Foreign securities, Form S-1 not available for . . . 7.03
Form F-1

Generally . . . 7.07[1]

Additional securities . . . 7.07[1][e]

EDGAR, filing through . . . 7.07[1][b]

Eligibility standards . . . 7.07[1][a]
Exchange offers . . . 7.07[1][c]
Facing page . . . 7.07[1][f]

General rules and regulations, application of
... 1.07[1][b]
Incorporation by reference under 2005 Rules
... 1.07[1][a]
Part IT . . . 7.07[1][i] et seq.
Prospectus (See PROSPECTUS, subhead: Form F-1)

Roll-up transactions . . . 7.07[1][d]

Signature requirements . . . 7.07[1][j]
Form F-3

Additional securities . . . 7.07[2][e]

Automatic shelf offerings by “well-known seasoned
issuers” (WKSIs)
Generally . . . 7.07[2][b]
Additional securities, post-effective amendment
for. . . 7.07[2][e]
Dividend or interest reinvestment plans
... 7.0712][d]
EDGAR filing . . . 7.07[2][c]
Eligibility standards . . . 7.07[2][a] et seq.
Facing page . . . 7.07[2][f]
Interactive Data Files . . . 7.07[2][a][i], [2][g][iv]
Part IT. . . 7.07[2][h] et seq.
Prospectus (See PROSPECTUS, subhead: Form F-3)

Signature requirements . . . 7.07[2][i]
Transaction requirements . . . 7.07[2][a][ii]
Undertakings . . . 7.07[2][h][i]

Form N-1A (See MUTUAL FUNDS (OPEN-END
FUNDS), subhead: Form N-1A)
Form N-2
Business development companies (See BUSINESS
DEVELOPMENT COMPANIES, subhead: Form
N-2, registration statement)
Closed-end funds (See CLOSED-END FUNDS)
Form N-3 for variable insurance separate accounts (See
VARIABLE INSURANCE SEPARATE ACCOUNTYS)
Form N-4 for variable insurance separate accounts (See
VARIABLE INSURANCE SEPARATE ACCOUNTYS)
Form N-5, small business investment companies
(SBICs) . . . 7B.01[7][g]; 7B.07[3][a]-[c]
Form N-7 proposal for integrated unit investment trust

registration . . . 7B.05[1]
Form N-8B-2 (See UNIT INVESTMENT TRUSTS
(UIT))

Form N-14 for business combination transactions
... TB.01[7][j]; 7B.06

Form S-1
Generally . . . 7.03
Additional securities, registration of . . . 7.03[1]

Calculation of registration fees . . . 7.03[1][a]

Exhibits . . . 7.03[3][d], [3][d][i]

Expenses of issuance and distribution . . . 7.03[3][a]
Facing page . . . 7.03[1]

Financial statement schedules . . . 7.03[3][d],

[311d]fii]

(Rel. 148-2/2024 Pub.627)



REGIST

FEDERAL SECURITIES ACT

1-46

[References are to sections and appendices.]

REGISTRATION STATEMENT—Cont.
Form S-1—Cont.
Indemnification of directors and officers
... 7.03[3][b]
Interactive Data Files . . . 7.03[3][d][i]
Part IT . . . 7.03[3] et seq.
Prospectus (See PROSPECTUS, subhead: Form S-1)
Rights (See RIGHTS, subhead: Form S-1)

Signature requirements . . . 7.03[3][f]
Smaller reporting companies, use by . . . 7.03
2005 Rules, effect of; incorporation by reference

... 7.03
Undertakings (See UNDERTAKINGS, subhead:
Form S-1 registration statement)
Unregistered securities, recent sales of
... 7.03[3][c]
Form S-3
Generally . . . 7.04[1]
Additional securities . . . 7.04[1][d]
Asset-backed securities, offerings of investment
grade . . . 7.04[1][a][ii][E]; 7A.06[4][e]
Automatic shelf offerings by “well-known seasoned
issuers” (WKSIs)
Generally . . . 7.04[1][a][iv]
Additional securities, post-effective amendment
for. . . 7.04[1][d]
Dividend or interest reinvestment plans
... 7.04[1][a][ii][D], [1][b]
Efficient market theory, based on . .
Electronic filing eligibility standards
... 7.04[1][a][i][D]
Eligibility standards . . . 7.04[1][a] ef seq.
Exhibits . . . 7.04[1][f][ii]
Expenses of issuance and distribution, other
... T.04[10[f1]
Facing page . . . 7.04[1][c]
Foreign private issuers . . . 7.04[1][a][i][C]
Indemnification of directors and officers
... T.04[10[f1]
Limited primary offerings by certain other registrants
... 7.04[1][a][ii][F]
Part IT. . . 7.04[1][f] et seq.
Prospectus (See PROSPECTUS, subhead: Form S-3)
Registrant requirements . . . 7.04[1][a][i] et seq.
Resale by security holders . . . 7A.06[4][g]
Signature requirements . . . 7.04[1][f][iv]
Transaction requirements . . . 7.04[1][a][ii] et seq.
Undertakings (See UNDERTAKINGS, subhead:
Form S-3 registration statement)
Form S-4
Generally . . . 7.06[1]
Electronic filing . . . 7.06[1][b][ii][D]
Exhibits . . . 7.06[1][c][ii]
Facing page . . . 7.06[1][a]
Financial statements schedules . . . 7.06[1][c][ii]
Indemnification of directors and officers
... 7.06[1][c]li]
Part IT. . . 7.06[1][c] et seq.
Prospectus (See PROSPECTUS, subhead: Form S-4)
Review of . . . 7A.06[4][d]
Roll-up transactions (See ROLL-UP TRANSAC-
TIONS, subhead: Registration statements, Form
S-4)

. 7.04[1]

REGISTRATION STATEMENT—Cont.

Form S-4—Cont.
Undertakings . . . 7.06[1][c][iii]

Form S-6 (See UNIT INVESTMENT TRUSTS (UIT))

Form S-8 . . . 7A.06[4][f]

Form SB-1, rescission of . . . 7.05[1]

Form SB-2, rescission of . . . 7.05[1]

Forward looking information, disclosure of (See FOR-
WARD LOOKING STATEMENTS)

Generally accepted accounting principles in financial

statements accompanying, use of U.S. . . . 7A.05[9]
Guides for preparation and filing of, SEC
... 1.02[2][a]

Gun jumping violations (See GUN JUMPING VIOLA-
TIONS)

Incorporation by reference requirement, prospectus (See
PROSPECTUS, subhead: Incorporation by reference
requirement)

Initial public offerings (IPOs) (See INITIAL PUBLIC
OFFERINGS (IPOs))

Injunctions as enforcement mechanism . .

Integrated disclosure program
Generally . . . 7.02[3]
Projections, SEC policy on . .
Regulation C . . . 7.02[3][b]
Regulation S-K . . . 7.02[3][a]
Security ratings, SEC policy on . .
2005 Rules, effect of . . . 7.02[3]

Integration of separate offerings (See INTEGRATION
DOCTRINE)

Interactive Data Files
Form F-3 . . . 7.07[2][a][i], [2][g][iv]

Form S-1. . . 7.03[3][d][i]

Interest or dividend reinvestment plans, offerings
through (See subhead: Dividend or interest reinvest-
ment plans, offerings through)

Investment companies (See INVESTMENT COMPA-
NIES, subhead: Registration statement)

Issuance expenses (See subhead: Expenses, issuance and
distribution)

Issuers
Generally . . . 7A.02[1][a]

Attorney of, functions of (See subhead: Issuer’s at-
torney, role of)

Business combination transactions, Form S-4 for se-
curities issued in . . . 7.06[1] et seq.

Exchanges of securities . . . 7.03

Foreign private issuers (See subhead: Foreign private
issuers)

Form S-1, choosing . . . 7.03

Free writing prospectus, liability for
... TA.04[4][a]

Joint effort by . . . 7A.05[1]

Misstatements or omissions, civil liability for
... TA.02[1][a]

No other form prescribed for . . . 7.03

Risky issuers, review of registration statement of
... TA.06[4][i]

Issuer’s attorney, role of
Generally . . . 7A.02[1][f]

Drafting responsibilities . . . 7A.05[5]
“Up the ladder” reporting requirement
. TA02[1][f]

. TA.06[9]

. 7.02[3][c]

. 7.02[3][d]
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REGISTRATION STATEMENT—Cont.
Materiality requirement

Generally . . . 7A.05[7]

False statements . . . 9.02[6][b]

Misleading (See FALSE REGISTRATION STATE-

MENT)

Misrepresentations or omissions in, civil liability for

(See MISREPRESENTATIONS OR OMISSIONS)

Multiple offerings, integration of (See INTEGRATION

DOCTRINE)

Mutual funds (See MUTUAL FUNDS (OPEN-END

FUNDS))

NASDAQ listing requirements . .

Nonconvertible preferred securities
... 7.04[1][a][ii][B]

NYSE listing requirements . . . 7A.02[2][c]

Officers and directors (See OFFICERS AND DIREC-

TORS)

Open-end funds (See MUTUAL FUNDS (OPEN-END

FUNDS))

Parties to process

Generally . . . 7A.02; 7A.02[1], [3]

Accountants . . . 7A.02[1][e]

Attorneys (See subhead: Attorneys, role of)

Auditors . . . 7A.02[1][e]

Controlling persons . . . 7A.02[1][b]

Directors . . . 7A.02[1][b]

Experts . . . 7A.02[1][e]

Issuers (See subhead: Issuers)

Miscellaneous parties . . . 7A.02[3]

Officers . . . 7A.02[1][b]

Regulatory authorities (See subhead: Regulatory au-
thorities)

Sellers . . . 7A.02[1][c]

Underwriters . . . 7A.02[1][d]

Plain English requirement (See PROSPECTUS)
Post-effective period (See POST-EFFECTIVE PERIOD)
Preferred securities, nonconvertible

... 7.04[1][a][ii][B]

Prefiling period (See PREFILING PERIOD)
Preparation of . . . 7.02[1] et seq.
Pricing and effectiveness

Generally . . . 7A.00[7]

Acceleration of effective date (See ACCELERATION
OF EFFECTIVE DATE OF REGISTRATION
STATEMENT)

Additional shares, registration of . . . 7A.06[7][c]

Pricing amendment . . . 7A.06[7][b]

Recirculation of amended prospectus
... TA.06[7][d]

Route to effectiveness . . . 7A.06[7][e]

Rule 430A . . . 7A.06[7][b], [7][d]

Processing concerns (See REVIEW OF REGISTRA-

TION STATEMENT)

Proper form of . . . 7A.05[14][e]
Prospectus (See PROSPECTUS)
Quarterly reports, Form S-3 requirements

... 7.04[1][f][iii][D]

Refusal orders as enforcement mechanism

... TA.06[9]

Regulation A exemption (See REGULATION A EX-

EMPTION)

. TA.02[2][c]

REGISTRATION STATEMENT—Cont.
Regulatory authorities
Generally . . . 7A.02[2]
American Stock Exchange (AMEX) listing require-

ments . . . 7A.02[2][c]
NASDAQ listing requirements . . . 7A.02[2][c]
NYSE listing requirements . . . 7A.02[2][c]
State securities authorities . . . 7A.02[2][b]

Review (See REVIEW OF REGISTRATION STATE-
MENT)
Rights
Form S-1. . . 7.03[2][e][ii]
Form S-3 . . . 7.04[1][a][ii][D]
Roll-up transactions (See ROLL-UP TRANSACTIONS,
subhead: Registration statements, Form S-4)
Rule 406 requirements, confidential treatment under
... TA.06[5][b]
Rule 430A requirements
Form S-1. . . 7.03[2][a], [3][e][vi]
Form S-3 . . . 7.04[1][f][iii][F]
Preliminary prospectus during waiting period
... 7B.02[2][c]
Pricing and effectiveness . . . 7A.06[7][b], [7][d]
Sarbanes-Oxley Act of 2002, effect of (See
SARBANES-OXLEY ACT OF 2002)
Secondary offering requirements, Form S-3
... 7.04[1][a][ii][C]
Sellers as parties to . .
Signatures
Generally . . . 7A.05[14][g]
EDGAR filing system . . . 7A.05[14][g]
Form F-1. . . 7.07[1][j]
Form F-3 . . . 7.07[2][i]
Form N-2, closed-end funds . .
Form S-1 . . . 7.03[3][f]
Form S-3 . . . 7.04[1][f][iv]
Small business investment companies (SBICs) (See
SMALL BUSINESS INVESTMENT COMPANIES
(SBICs))
Small business issuers, review of statement of
... TA.06[4][j]
Smaller reporting companies (See SMALLER REPORT-
ING COMPANIES)
Statement of additional information
Closed-end funds (See CLOSED-END FUNDS)
Mutual funds (See MUTUAL FUNDS (OPEN-END
FUNDS))
State securities authorities, regulation by
... TA.02[2][b]
Stop orders as enforcement mechanism . . . 7A.06[9]
Subsidiaries, Form S-3 eligibility for majority-owned
... 7.04[1][a][iii]
Successor corporations, Form S-3 eligibility for
... 7.04[1][a](i][B]
Timetable
Generally . . . 7A.04[2]
Review of registration statement . .
Transaction requirements
Form F-3 . . . 7.07[2][a][ii]
Form S-3 . . . 7.04[1][a][ii] et seq.
Form S-4 . . . 7.06[1][b][i]
Trust Indenture Act of 1939 requirements . .

. TA.02[1][c]

. 7B.04[6][k]

. TA.00[2][c]

. 8.09[4]
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REGISTRATION STATEMENT—Cont.
2005 Rules

Form F-1, amendment of; incorporation by reference
.. T.07[1][a]

Form S-1, amendment of; incorporation by reference
... 7.03

Integrated disclosure program, effect on . . . 7.02[3]

“Well-known seasoned issuers” (WKSIs) (See
SHELF REGISTRATION, subhead: Automatic
shelf registration by “well-known seasoned issu-
ers” (WKSIs))

Undertakings (See UNDERTAKINGS)
Underwriters (See UNDERWRITERS)
Unit investment trusts (See UNIT INVESTMENT

TRUSTS (UIT))

Unregistered securities, recent sales of; Form S-1

... 7.03[3][c]

Variable insurance separate accounts (See VARIABLE
INSURANCE SEPARATE ACCOUNTS)
Waiting period (See WAITING PERIOD)
Warrants

Form S-1. . . 7.03[2][e][ii]

Form S-3 . . . 7.04[1][a][ii][D]
Well-known seasoned issuers (WKSIs)

Form F-3
Generally . . . 7.07[2][b]

Additional securities, post-effective amendment
for. . . 7.07[2][e]

Form S-3
Generally . . . 7.04[1][a][iv]

Additional securities, post-effective amendment
for . . . 7.04[1][d]

Shelf registration (See SHELF REGISTRATION,
subhead: Automatic shelf registration by “well-
known seasoned issuers” (WKSIs))

Withdrawal of
Generally . . . 7A.06[8]
Investment companies, by . . . 7B.02[3][d][vi]

REGULATION A EXEMPTION
Generally . . . 1.03[4][b]; 5.01; 5.02; 5.03[1]
Abandonment of offerings . . . 5.03[5][j]
Administrative proceedings . . . 5.03[8]
Advantages over registration of securities . . . 5.01
Advertisement restrictions . . . 5.03[8]
Application of state securities laws . . . 5.03[12]
Bad actors, disqualifications for . . . 5.03[4]
Blue Sky laws, role of
Generally . . . 5.08[1], [2]
Intermediaries, regulation of . . . 5.06
Continuous offerings . . . 5.03[9]
Debt securities; Trust Indenture Act exemption
... 8.05[3]
Delayed offerings . . . 5.03[9]
Deviations from requirements, terms or conditions
... 5.03[5][]
EDGAR system, use of . . . 5.03[5][d]
Eligible securities . . . 5.03[3]
Enforcement authority . . . 5.03[11]
Enforcement proceedings . . . 5.03[8]
Expansion of (See subhead: Regulation A)
Filing
EDGAR system, use of . . . 5.03[5][d]

REGULATION A EXEMPTION—Cont.
Filing—Cont.
Offering statement . . . 5.03[5][d]
Solicitation of interest prior to . .
Financial statement requirements . .
Form U-7 . . . 5.03[8]
Integration of offerings . .
Intermediary regulation . . . 5.06
Investment limitations . . . 5.03[5][g]
Issuer eligibility . . . 5.03[2]
JOBS Act, effect of . . . 5.01; 5.02; 5.03[1]
Judicial proceedings; enforcement proceedings
... 5.03[8]
Offering circular . .
Offering process
Generally . . . 5.03[5][a]
Abandonment of offerings . . . 5.03[5][j]
Continuous offerings . . . 5.03[9]
Delayed offerings . . . 5.03[9]
Deviations from requirements, terms or conditions,
effect of . . . 5.03[5][i]
Financial statement requirements . . . 5.03[5][f]
Investment limitations . . . 5.03[5][g]
Offering circular . . . 5.03[5][e]
Offering statement (See subhead: Offering statement)
Preliminary offering circular . . . 5.03[5][e]
Prequalification offers . . . 5.03[5][c]
Shelf offerings . . . 5.03[9]
Solicitation of interest . . . 5.03[5][b]
Withdrawal of offerings . . . 5.03[5][j]
Offering statement
Generally . . . 5.03[5][d]
Abandonment of . . . 5.03[5][j]
Filing of . . . 5.03[5][d]
Manner of offering . . . 5.03[5][d]
Offering circular . . . 5.03[5][e]
Solicitation of interest prior to filing . . . 5.03[5][b]
Withdrawal of . . . 5.03[5][j]
Ongoing reporting by issuers . . . 5.03[1], [7]
Periodic reporting . . . 5.03[7], [10]

. 5.03[5][b]
. 5.03[5][f]

. 5.03[6]; 5.04[2][a]

. 5.03[5][e]

Post-qualification amendments . . . 5.03[5][h]
Post-qualification supplements . . . 5.03[5][h]
Preliminary offering circular . . . 5.03[5][e]

Prequalification offers, generally . . . 5.03[5][c]
Protection of investors, authorizing SEC for

... 5.03[1], [11]
Registration of securities, advantages over . . . 5.01
Regulation A

Generally . . . 5.03[1]

Bad actors, disqualifications for . . . 5.03[4]
Blue Sky laws . . . 5.08[1]
Financial statement requirements . . . 5.03[5][f]

. 5.03[5][d]
. 5.03[1], [7]

Offering statement . .
Ongoing reporting by issuers . .
Scope of exemption
Eligible securities . . . 5.03[3]
Integration of offerings . . . 5.03[6]
Investment limitations . . . 5.03[5][g]
Issuer eligibility . . . 5.03[2]
Solicitation of interest . . . 5.03[5][b]
State securities laws, relationship to . .
“Testing the waters” . . . 5.03[5][b]
Regulation E, parallels with . . . 5.07[1]

. 5.03[12]
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REGULATION A EXEMPTION—Cont.

Safe harbor, integration . . . 5.03[6]

SCOR offerings, qualifications for . . . 5.03[8]

SEC enforcement authority . . . 5.03[11]

Section 3(b) as statutory basis for . . . 3.19

Section 3(c) exemption authority, effect of . . . 3.20

Securities Act section 3(b), rules for (See subhead:
Regulation A)

Securities Act section 3(b)(1) (See SMALL ISSUES
EXEMPTIONS, subhead: Section 3(b)(1))

Securities Act section 3(b)(2) (See SMALL ISSUES
EXEMPTIONS, subhead: Section 3(b)(2))

Shelf offerings . . . 5.03[9]

Solicitation of interest . . . 5.03[5][b]

State securities laws, relationship to . . . 5.03[12]

Suspension procedures . . . 5.03[8]

“Testing the waters” . . . 5.03[5][b]

Tiers of offerings . . . 5.02; 5.03[1], [5][a], [12];
5.08[2]

Withdrawal of offerings . .

REGULATION C

Generally . . . 7.02[3][b]

Investment company registration requirements
... TB.02[3][d][i] et seq.

Mutual funds
Application; Form N-1A . . . 7B.03[4][b]
Special rules . . . 7B.02[3][d][vii]

REGULATION CE EXEMPTION

Generally . . . 3.19; 5.05[4]

Qualified purchasers . . . 5.05[4]

Securities issued pursuant to . . . 6.03[4][e][xii]

REGULATION D EXEMPTION
Generally . . . 1.03[4][c]; 4.01; 4.05[1], [3][a]
Accredited investors
Generally . . . 4.05[6][b], [6][c]; 5.04[1]
Defined (See subhead: Rule 501, definitions)
Advertising prohibition
Generally . . . 4.05[3][c], [6][b], [6][c]
Elimination of . . . 4.05[6][c], [6][d]
Affiliate, defined . . . 4.05[2][c]
Aggregate offering price
Definition of . . . 4.05[2][c]
Limitations on . . . 4.05[5]
“Bad actor” disqualification under Dodd-Frank Wall
Street Reform and Consumer Protection Act

. 5.03[5][5]

... 4.05[6][f]
Broker/dealer registration requirements . . . 4.05[6][d]
Business combination, defined . . . 4.05[2][c]
Calculation of number of purchasers, defined

... 4.05[2][c]
Compensation plans . . . 4.07
Disclosure of information requirements . . . 4.05[3][e]

Employee benefit plans, exempt transaction rules
Accredited investor status . . . 4.05[2][a]
Integration of sales . . . 4.05[3][e]

Exclusions . . . 4.05[1]

Executive officer, defined . . . 4.05[2][c]

FINRA filings, requirements as to . . . 4.05[9]

Form D, mandated electronic filing of . . . 4.05[4]

Integration of sales, Rule 502
Generally . . . 4.05[3][e]

REGULATION D EXEMPTION—Cont.
Integration of sales, Rule 502—Cont.
Employee benefit plans . . . 4.05[3][e]
Information requirements . . . 4.05[3][e]
Manner of offering, limitations on . . . 4.05[3][c]
Resale, limitations on . . . 4.05[3][d], [5]
Investment companies, Rule 504 exemption not avail-
able to . . . 4.05[5]
Limitations
Aggregate offering price . . . 4.05[5]
Manner of offering . . . 4.05[3][c]
Resales . . . 4.05[3][d], [5]
Manner of offering, limitations on . . . 4.05[3][c]
Notice of sales, filing of; Rule 503 . . . 4.05[4]
Number of offerees
Rule 505, under . .
Rule 506, under . .
Offer or sale
Limitations (See subhead: Limitations)
Notice of sales . . . 4.05[4]
PIPE transactions . . . 4.12
Price limitations, aggregate offering . . . 4.05[5]
Private offering exemption, Rule 506 (See subhead:
Rule 506, private offering exemption)
Purchaser representative, defined . . . 4.05[2][c]
Resales, limitations on . . . 4.05[3][d], [5]
Rule 501, definitions
Generally . . . 4.05[2][c]
Accredited investors
Institutional . . . 4.05[2][a]
Natural persons . . . 4.05[2][b]
Rule 502 (See subhead: Integration of sales, Rule 502)
Rule 503
Failure to comply, sanctions under Rule 507 for
... 4.05[4]
Notice of sales . . . 4.05[4]
Violation of filing requirements, effect of
... 4.05[7]
Rule 504, exemption for limited offerings and sales of
securities not exceeding $10,000,000 . . . 4.05[5]
Rule 506, private offering exemption
Generally . . . 4.05[6][a]
“Bad actor” disqualification under Dodd-Frank Wall
Street Reform and Consumer Protection Act
... 4.05[6][f]
General solicitation and advertising . . . 4.05[6][c]
JOBS Act, restructuring under . . . 4.05[6][b]
Number of offerees . . . 4.05[6][a], [6][b]
Offering platforms and mechanisms
Generally . . . 4.05[6][d]
State broker-dealer licensing requirements
... 4.05[6][e]
Reasonable care exception . . . 4.05[6][f]
Rule 506(b) offerings . . . 4.05[6][b]
Safe harbor . . . 4.05[6][a], [6][f]
Rule 506(b) offerings . . . 4.05[6][b]
Rule 507
Failure to comply with Rule 503, effect of
... 4.05[4]
General issuer disqualification . .
Restriction under . . . 4.05[1]
Rule 508
Failure of compliance under . .

. 4.05[5]
. 4.05[6][a], [6][b]

. 4.05[7]

. 4.05[1]; 5.04[2][b]
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REGULATION D EXEMPTION—Cont.
Rule 508—Cont.
Good faith compliance . .
Rule 701 . . . 4.07
State broker-dealer licensing requirements
... 4.05[6][e]
Verification methods . .

. 4.05[8]

. 4.05[6][c]

REGULATION E EXEMPTION
Generally . . . 5.07[1]

Blue Sky laws, effect of . . . 5.08[3]
Business development companies (BDCs) defined
... 5.07(1]

Electronic filing . . . 5.07[3]
Filing requirements
Generally . . . 5.07[2]
Electronic filing . . . 5.07[3]
Form 1-E . . . 5.07[2]
Offering requirements . . . 5.07[2]
Regulation A, parallels with . . . 5.07[1]
Reporting requirements . . . 5.07[2]
SEC enforcement authority under . . . 5.07[4]
Small Business Investment Companies (SBICs)
... 3.20

REGULATION S
Generally . . . 3.14; 4.13; 6.09
Internet, effect of . . . 4.13
Issuer safe harbor . . . 3.14; 4.13
Resale safe harbor . . . 3.14; 4.13; 6.09
Safe harbor
Issuers . . . 3.14; 4.13
Resales . . . 3.14; 4.13; 6.09
Trust Indenture Act of 1939 and safe harbor provi-
sions of Rule 903 and 904 . . . 8.04
Trust Indenture Act of 1939 and safe harbor provisions
of Rule 903 and 904 . . . 8.04

REGULATION S-B
Disclosure scheme and special registration forms for
small business issuers . . . 7A.06[4][j]

REGULATION S-K

Generally . . . 7.02[3][a]

Description of business
Generally . . . 7A.05[12]
Smaller reporting companies . .

Dilution . . . 7.03[2][f]

Form S-1 prospectus requirements (See PROSPECTUS,
subhead: Form S-1)

Indentures, filing . . . 8.09[3]

Integrated disclosure . . . 7.02[3][a]

Passive market making transactions, Form S-1 disclo-
sure . . . 7.03[2][h][xi]

Proceeds, use of . . . 7.03[2][d]

Projections, disclosure policy for . . . 7.02[3][c]

Securities ratings, disclosure policy for . . . 7.02[3][d]

Smaller reporting companies (See SMALLER REPORT-
ING COMPANIES)

REGULATION S-T
EDGAR filing system (See EDGAR FILING SYSTEM)

REGULATION S-X
Financial statement requirements . .

. 7.05[3][a]

. 7.03[2][k][v]

REGULATION S-X—Cont.
Proceeds, use of . . . 7.03[2][d]

Smaller reporting companies . . . 7.03[2][k][v]

RELIANCE
False registration statements, not element of cause of
action for . . . 9.02[8]

REMOTE BUYERS AND REMOTE SELLERS
Civil liability for offer or sale of unregistered securities
... 9.03[5][a]

REMUNERATION (See COMPENSATION)

REORGANIZATIONS

Exemptions for securities issued in (See SECTION
3(a)(10) EXEMPTION)

Offer or sale, reorganization distributions involving no
... 2.08[6]

Rule 145 (See RULE 145 REORGANIZATIONS)

Trust Indenture Act of 1939 . . . 8.11[1]

Underwriter status resulting from . . . 6.02[5][c]

REPORTING REQUIREMENTS

Employee benefit plans, securities acquired through
... 6.03[4][e][iii]

Government Accounting Standards Board (GASB)
... 3.03[2][c]

Liquidating distributions, securities acquired in
... 6.03[4][e][viii]

Regulation E, under . . . 5.07[2]

Rule 144(c) requirements for reporting issuers
... 6.05[4][c][i]

Rule 236 offerings . . . 5.05[3]

Spinoffs, securities acquired in . .

Trust Indenture Act of 1939
Obligor’s duties to trustee . . . 8.14[3]
Trustee’s report to security holders . .

REPORTS, PUBLICATION OF (See PUBLICA-
TION)

REPURCHASE PROCEDURES (See REDEMPTION
OR REPURCHASE PROCEDURES)

RESALE OF SECURITIES

Adequate current public information requirement for
resales of restricted and control securities (See RULE
144(c))

Aggregation provisions, restricted or control securities
(See RULE 144(e), subhead: Aggregation provisions)

“Coming to rest” phenomenon (See “COMING TO
REST” PHENOMENON)

Control securities (See CONTROL SECURITIES)

Distribution, resale of restricted securities no longer in
... 6.00[2]

Foreign resales
Regulation S safe harbor . . . 3.14; 4.13; 6.09
Restricted securities status of securities acquired

overseas . . . 6.03[4][e][x]

Form S-3 registration statement . . . 7A.06[4][g]

Form S-4; prospectus information requirements for reof-
fering by persons and parties deemed to be under-
writers . . . 7.06[1][b][i][G]

. 6.03[4][e][viii]

. 8.15[2]
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RESALE OF SECURITIES—Cont.

Holding period requirement for resales of restricted and
control securities (See RULE 144(d))

Intrastate exemption limitations . . . 3.12[2][b], [4]

Jurisdictional means, involving use of . . . 4.02[1]

Manner of sale requirement, resales of restricted and
control securities (See RULE 144(c))

Nonaffiliates’ exemption limitations, public sale of unre-
stricted securities . . . 6.05[3][e]

Notice of proposed sale requirement, resales of re-
stricted and control securities, Rule 144(h)

... 6.05[8]

Private
General availability of resale exemption for

... 6.02[2]

Qualified institutional buyers (QIBs), to (See
QUALIFIED INSTITUTIONAL BUYERS (QIBs),
subhead: Private resales of restricted and control
securities to, Rule 144A)

Rule 144A, resale of restricted or control securities
outside of (See RULE 144A, subhead: Private re-
sale of restricted and control securities outside of)

Public resales under Section 4(a)(1)

Generally . . . 4.02[1]; 6.02[2]

Availability of exemption . . . 6.02[2]; 6.06[1], [2]

Control securities, limitations on . . . 6.02[4]

Dealers . . . 4.02[4]

Issuer defined . . . 4.02[2], [3][c]

Restricted securities, limitations on (See RE-
STRICTED SECURITIES, subhead: Limitations
on Section 4(a)(1) resale exemption for public
sales)

Rule 144 (See RULE 144)

Underwriter defined . . . 4.02[3][a]

Unrestricted securities (See UNRESTRICTED SE-
CURITIES)

Qualified institutional buyers (QIBs), private resale to
(See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and con-
trol securities to, Rule 144A)

Regulation D limitations . . . 4.05[3][d], [5]

Regulation S safe harbor . . . 3.14; 4.13

Restricted securities (See RESTRICTED SECURITIES)

Rule 144 resale of restricted securities and control secu-
rities (See RULE 144)

Rule 144(c) (See RULE 144(c))

Rule 144(d) (See RULE 144(d))

Rule 144(e) (See RULE 144(e))

Rule 144(f) (See RULE 144(f))

Rule 144(h), notice of proposed sale . . . 6.05[8]

Secondary distributions, resale exemption not available
for . . . 6.02[2]

Section 3(a)(10) exemptions, securities obtained in
.. 31[3]

Section 4(1) (See subhead: Public resales under Section
4(a)(1))

Two-step primary distributions, resale exemption not
available for . . . 6.02[2]

Underwriters (See UNDERWRITERS)

Unrestricted securities (See UNRESTRICTED SECURI-
TIES)

Volume limitation requirement, restricted and control
securities (See RULE 144(e))

RESALE OF SECURITIES—Cont.
Voluntary exchanges of securities between issuer and
holders . . . 3.10[3]

RESCISSION

Misrepresentations or omissions (See MISREPRESEN-
TATIONS OR OMISSIONS)

Private offering exemption . . . 4.04[2][c][iv]

Unregistered securities, civil liability for offer or sale of
... 9.03[6]

RESIDENCY REQUIREMENTS
Intrastate exemption . . . 3.12[2][a] et seq.; 3.13[3]

RESTRICTED SECURITIES
Generally . . . 6.01
Acquisition method affecting status as . . . 6.03[3][b]
Adequate current public information requirement for
resales of (See RULE 144(c))
Affiliates, status of securities acquired from
... 6.03[4][c]
Aggregation provisions, resales (See RULE 144(e), sub-
head: Aggregation provisions)
Beneficial ownership . . . 6.05[5][c]lii]
Broker-dealers handling sales of, SEC guidelines for
standards of conduct for . . . 6.02[3][b]
Chain of transactions, examining . . . 6.03[4][d]
Control securities (See CONTROL SECURITIES)
Defined
Generally . . . 6.03[1]

Rule 144, under . . . 6.03[2]
Dividends, acquired as . . . 6.03[4][e][vii]
Duration of status . . . 6.03[5]

Employee benefit plans, securities acquired through
. . . 6.03[4][e][1ii],[viii]
Exchanges of outstanding securities, securities issued in

... 6.03[4][e]lv]
Foreign resales . . . 3.14; 6.09
Foreign securities, status of . . . 6.03[4][e][x]
“Gypsy swaps” . . . 6.03[4][b][iii]

Holding period requirement for resales of (See RULE
144(d))
Investment intent, attempted sale as contradiction of
... 6.02[3][b]
Issuer
Creation of restricted securities by . . . 6.03[4][b][i]
Lack of information regarding . . . 6.02[3][b]
Legends and stop transfer instructions, issuer unlikely to
direct removal of . . . 6.02[3][c]
Limitations on Section 4(a)(1) resale exemption for
public sales
Generally . . . 6.01; 6.02[1], [3][a]; 6.06[1], [2]
Legal limitations . . . 6.02[3][b]
Legends and stop transfer instructions, issuer un-
likely to direct removal of . . . 6.02[3][c]
Rule 144 resales (See RULE 144)
Liquidating distributions, securities acquired in
... 6.03[4][e][viii]
Manner of sale requirement (See RULE 144(c))
Method of acquisition affecting status as
... 6.03[3][b]
Number of . . . 6.01
Private offer or sale
Generally . . . 4.04[2][c][v]; 6.03[4][b][iii]
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RESTRICTED SECURITIES—Cont.

Private offer or sale—Cont.

“Gypsy swaps” . . . 6.03[4][b][iii]

Rule 144A, outside (See RULE 144A, subhead: Pri-
vate resale of restricted and control securities out-
side of)

Public offer or sale
Determining status as . . . 6.02[2]; 6.03[4][b][i]
Limitations on resale exemption for (See subhead:

Limitations on Section 4(a)(1) resale exemption
for public sales)

Qualified institutional buyers (QIBs), private resale to
(See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and con-
trol securities to, Rule 144A)

Recapitalizations, Section 3(a)(9) securities issued in
.. . 6.03[4][e][iv]

Regulation CE exemption (See REGULATION CE EX-
EMPTION)

Rule 144 (See RULE 144)

Rule 144(c) (See RULE 144(c))

Rule 144(d) (See RULE 144(d))

Rule 144(e) (See RULE 144(e))

Rule 144(f) (See RULE 144(f))

Rule 144(h), notice of proposed sale . . . 6.05[8]

Rule 145 reorganizations, status of securities acquired in
... 6.03[4][e][ix]

Rule 701 . . . 5.05[2][b], [2][c]; 6.03[4][b][ii]

Rule 801 or 802 transactions, securities offered in
.. . 6.03[4][b][ii], [4][e][xiii]

Safe harbor, Rule 144 provisions for nonaffiliates
... 6.05[2][d], [2][e]

Section 3(a)(9) securities as . . . 6.03[4][e][iv]

Section 3(a)(10) securities, status of . . . 6.03[4][e][V]

Section 3(a)(11) securities, status of . . . 6.03[4][e][vi]
Security holders other than issuers or affiliates, acquisi-
tion from . . . 6.03[4][d]

Sources of . . . 6.03[4][a]
Special categories of . . . 6.03[4][e][i] et seq.

Spinoffs, securities acquired in . . . 6.03[4][e][viii]
Stock dividends, acquired as . . . 6.03[4][e][vii]
Stock splits, acquired in . . . 6.03[4][e][vii]

Tacking provisions, resales (See RULE 144(d), subhead:
Tacking provisions)

Time status endures . . . 6.03[5]

Transferors other than issuers or affiliates, securities
restricted in hands of . . . 6.03[4][d]

Underwriters’ compensation securities, resale of
. .. 6.02[5][b]; 6.03[4][e][ii]

Unrestricted securities, sale of restricted securities to be
followed by purchases of; Rule 144 exemption
.. . 6.05[3][d][iii]

Volume limitation requirement, resales (See RULE
144(e))

RETALIATION (See WHISTLEBLOWERS, subhead:
Protection for)

REVENUE BONDS
Exempt securities . . . 3.03[2][c]

REVIEW OF REGISTRATION STATEMENT
Generally . . . 7A.06; 7A.06[4]

REVIEW OF REGISTRATION STATEMENT—

Cont.

Acceleration of effective date (See ACCELERATION
OF EFFECTIVE DATE OF REGISTRATION
STATEMENT)

Accounting issues . . . 7A.06[5][a]

Asset-backed securities, investment grade
... TA.06[4][e]

Assignment of filings . . . 7A.06[2][b]

Business combinations . . . 7A.06[4][d]

Cheap stock, issuance of . . . 7A.06[5][a]

Comment letter (See COMMENT LETTER)

Confidential treatment . . . 7A.06[5][b]

Directed share program . . . 7A.06[6][d]

Division of Corporation Finance, review by
Generally . . . 7A.06[2]

Assignment of filings . . . 7A.06[2][b]
Disclosure Operations Offices, review of registration
statements by . . . 1.09[2][b][i]; 7A.06[2][a]
Sarbanes-Oxley Act of 2002, effect of
... TA.06[2][b]
Types of review . . . 7A.06[2][b]

Division of Investment Management, review by

... TA06[2]

Employee benefit plans . . . 7A.06[4][f]
Expediting review process . . . 7A.06[3][c]
Follow-on public offerings . . . 7A.06[4][b]
Foreign issuers . . . 7A.06[4][h]

Initial public offerings (IPOs) (See INITIAL PUBLIC
OFFERINGS (IPOs), subhead: Review of registration
statement)

Investigation, effect of SEC . . . 7A.06[5][c]

Processing concerns
Generally . . . 7A.06[5]

Acceleration of effective date (See ACCELERATION
OF EFFECTIVE DATE OF REGISTRATION
STATEMENT)

Accounting issues . . . 7A.06[5][a]

Cheap stock . . . 7A.06[5][a]

Confidential treatment . . . 7A.06[5][b]
Deemed dividends . . . 7A.06[5][a]
Directed share program . . . 7A.06[6][d]
Discounted equity sales . . . 7A.06[5][a]

Investigation, effect of SEC . . . 7A.00[5][c]

SEC investigation, effect of . . . 7A.06[5][c]
Recirculation of amended prospectus . . . 7A.06[7][d]
Regulation AB regarding asset-backed securities

... TA.06[4][e]

Risky issuers . . . 7A.06[4][i]

Small business issuers . . . 7A.06[4][j]
Statutory framework . . . 7A.06[1]
Time required for . . . 7A.06[2][c]

RFPA (See RIGHT TO FINANCIAL PRIVACY ACT
(REPA))

RICO (See RACKETEER INFLUENCED AND COR-
RUPT ORGANIZATIONS ACT (RICO))

RIGHTS

Conversion privileges . . . 2.08[9]

Form S-1
Description requirements . . . 7.03[2][i][iii]
Price, determination of offering . . . 7.03[2][e][ii]
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RIGHTS—Cont.
Form S-1—Cont.

Undertakings . . . 7.03[3][e][ii]
Form S-3

Generally . . . 7.04[1][a][ii][D]

Undertakings . . . 7.04[1][f][iii][C]

Identification as securities . . . 2.05[4]

Modification or change to securities provisions
... 2.08[8]

Rule 144 exemption for sales of securities subject to
registration rights . . . 6.05[3][d][ii]

Sales of securities, as . . . 2.08[9]

Trust Indenture Act, suit for principal and interest under
... 8.18[4]

Voting (See VOTING RIGHTS)

RIGHT TO FINANCIAL PRIVACY ACT (RFPA)
Securities and Exchange Commission (SEC) subpoenas
. 10.02

RISK, INVESTMENT (See INVESTMENT RISK)

RISK CAPITAL TEST

Identification as securities . . . 2.02[1]; 2.07

RISK FACTORS
Identification as securities
Generally . . . 2.01[2]
Risk-reducing factor, presence of . . . 2.02[3][d]
Prospectus (See PROSPECTUS)
Roll-up transactions, in; Form S-4 . . . 7.06[1][d][iii]

ROLL-UP TRANSACTIONS

Appraisals
Generally . . . 7.06[1][d][x]
Rights . . . 7.06[1][d][xii]

Background of . . . 7.06[1][d][vi]
Conflicts of interest . . . 7.06[1][d][viii]
Defined . . . 7.06[1]
Fairness of . . . 7.06[1][d][ix]
Reasons for . . . 7.06[1][d][vii]
Registration statements, Form S-4
Generally . . . 7.06[1], [1][d]
Allocation of roll-up consideration . .
Alternatives to roll-up transaction
... 7.06[1][d][vii]
Amount of funds . . . 7.06[1][d][xi]
Appraisals
Generally . . . 7.06[1][d][x]
Rights . . . 7.06[1][d][xii]
Background of roll-up transaction . .
Cash distributions . . . 7.06[1][d][iv]
Comparative information . . . 7.06[1][d][iv]
Compensation . . . 7.06[1][d][iv]
Conflicts of interest . . . 7.06[1][d][viii]
Duties owed to investors . . . 7.06[1][d][iv]
Expenses of transaction . . . 7.06[1][d][xi]
Fairness of transaction . . . 7.06[1][d][ix]
Federal income tax consequences
... 7.06[1][d][xiv]
Financial data, selected . . . 7.06[1][d][xiii]
Form F-1 . . . 7.07[1][d]
Individual partnership supplements . .

. 7.06[1][d][v]

. 7.06[1][d][vi]

. 7.06[1][d][i]

ROLL-UP TRANSACTIONS—Cont.
Registration statements, Form S-4—Cont.
Interest allocation, method used to determine

... 7.06[1][d][v]
Investment policies . . . 7.06[1][d][iv]
Opinions . . . 7.06[1][d][x]
Outside party contacts . . . 7.06[1][d][x]

Pro forma financial statements . . . 7.06[1][d][xiii]
Reasons for roll-up transaction . . . 7.06[1][d][vii]
Reports . . . 7.06[1][d][x]

Risk factors . . . 7.06[1][d][iii]

Source of funds . . . 7.06[1][d][xi]

Summary information . . . 7.06[1][d][ii]

Valuation of partnership, calculating
... 7.06[1][d][v]
Voting rights . . . 7.06[1][d][iv]

RULE 144
Generally . . . 4.02[5]; 6.05[1]
Adequate current public information requirement, Rule

144(c) (See RULE 144(c))

Administrative interpretation

Generally . . . 6.05[2][c]

Amendments clarifying . . . 6.05[2][e]
Affiliates, resales by . . . 4.02[3][c]; 6.05[2][b]
Amendments of 2007

Generally . . . 6.05[2][e]

Calls and puts, listed . . . 6.05[3][d][v]

Debt securities (See DEBT SECURITIES, subhead:

Rule 144)
Diagram of . . . 6.05[2][e]
Registration rights . . . 6.05[3][d][ii]
Rule 144(d), tacking provisions of (See RULE
144(d), subhead: Tacking provisions)

Rule 144(f), manner of sale requirement under
... 6.05[7][al, [7][c]

Rule 144(h), notice of proposed sale requirement
under . . . 6.05[8]

Shell companies, treatment of securities of
... 6.05[9]

Availability
Generally . . . 6.05[3][a]

Control securities . . . 6.05[3][c]
Exemption outside of Rule, relying on . . . 6.06[1]
Investors who are not dealers, for . . . 6.05[2][b]

Limitations (See subhead: Limitations on availabil-
ity)
Private offer or sale outside Rule 144, Section 4(1-

1/2) phenomenon . . . 6.08[2][b]
Restricted securities . . . 6.05[3][b]
Broker-dealers, transactions by . . . 4.09[1];

6.05[3][d][vi]
Burden of proof . . . 6.05[2][c]
Calls and puts, listed . . . 6.05[3][d][v]
Closely related persons
Aggregation provisions for securities acquired from,
Rule 144(e) . . . 6.05[6][d][ix]
Tacking provisions for securities acquired from, Rule
144(d) . . . 6.05[5][d][xi]
“Coming to rest” phenomenon . .
Compliance with . . . 6.05[11]
Construction, strictness of . . . 6.05[2][c]
Debt securities (See DEBT SECURITIES)

. 6.06[2]; 6.08[4]
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RULE 144—Cont.
Definitional approach of . . . 6.05[2][b]
Distribution of securities defined . . . 6.05[2][b]
Divorce settlements
Aggregation provisions for securities acquired in,
Rule 144(e) . . . 6.05[6][d][viii]
Tacking provisions for securities acquired in, Rule
144(d) . . . 6.05[5][d][x]
Equity securities, resales of . . . 6.05[2][b]
Estates
Aggregation provisions, Rule 144(e)
... 6.05[6][d][vi]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][viii]
Exempt transactions, generally . . . 4.02[5]
Foreign resales . . . 3.14; 6.09
Gifts

Aggregation provisions, Rule 144(e)

... 6.05[6][d][iv]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][vi]
Hedging arrangements, applicability to

... 6.05[3][d][i]

Historical background . . . 6.05[1], [2][a]
Holding period requirement
Amendments of 2007, effect of . . . 6.05[2][e]
Rule 144(d) (See RULE 144(d))
Investors who are not dealers, availability for
. .. 6.05[2][b]
Letter securities . . . 6.05[2][a]
Limitations on availability
Generally . . . 6.05[3][d][i]
Broker-dealers, sales by . . . 6.05[3][d][vi]
Hedging arrangements . . . 6.05[3][d][i]
Purchases of unrestricted securities, sales of re-
stricted securities to be followed by
... 6.05[3][d][iii]

Puts and calls . . . 6.05[3][d][Vv]

Registration rights, sales of securities subject to
... 6.05[3][d][ii]

Risk-shifting transactions . . . 6.05[3][d][i]

“Short sales against the box” . . . 6.05[3][d][iv]

Subsidiaries of issuer, sales by . . . 6.05[3][d][vii]

Tolling provision, issue of . . . 6.05[3][d][i]

Unrestricted securities . . . 6.05[3][e]
Liquidating distributions

Aggregation provisions, Rule 144(e)

... 6.05[6][d][x]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][xii]
Listed call and put options . . . 6.05[3][d][v]
Manner of sale requirement, Rule 144(f) (See RULE

144(f))

Nonaffiliates

Amendments of 2007, effect of . . . 6.05[2][e]

Call options, writing . . . 6.05[3][d][v]

Resales by . . . 6.05[2][b]

Safe harbor provisions . . . 6.05[2][d],[e]

Unrestricted securities sold by . . . 6.05[3][e]
Nonexclusivity . . . 6.05[2][d]

Notice of proposed sale requirement, Rule 144(h)

... 6.05[8]

Objective standards for resale offered under

... 6.05[2][b]

RULE 144—Cont.
Pledges of stock
Aggregation provisions, Rule 144(e)
... 6.05[6][d][iii]
Tacking provisions, Rule 144(d) . . . 6.05[5][d][v]
Procedures for sales under
Generally . . . 6.05[10][a]
Brokers of sellers, responsibilities of
... 6.05[10][c]
Issuers’ responsibilities . . . 6.05[10][d]
Sellers’ responsibilities . . . 6.05[10][b]
Transfer agents’ responsibilities . . . 6.05[10][e]
Public resale of restricted and control securities outside
of
Generally . . . 6.06
Available alternative exemptions . . . 6.06[2]
Distribution, restricted securities no longer in
... 6.00[2]

Exempt transactions outside of Rule 144, reliance
upon . . . 6.06[1]

Limitations, extreme . . . 6.06[1]

Two years, restricted securities held for less than
... 6.00[1]

Purchases of unrestricted securities, sales of restricted
securities to be followed by . . . 6.05[3][d][iii]

Purpose of . . . 4.02[5]

Puts and calls, listed . . . 6.05[3][d][v]

Qualified institutional buyers (QIBs), private resales to
(See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and con-
trol securities to, Rule 144A)

Resale outside of (See subhead: Public resale of re-
stricted and control securities outside of)

Risk-shifting transactions, applicability to
... 6.05[3][d][i]

Rule 144A (See RULE 144A)

Rule 144(b) (See RULE 144(b))

Rule 144(c) (See RULE 144(c))

Rule 144(d) (See RULE 144(d))

Rule 144(e) (See RULE 144(e))

Rule 144(f) (See RULE 144(f))

Rule 144(h), notice of proposed sale requirement
... 6.05[8]

Safe harbor
Amendments broadening safe harbors for affiliates

holding restricted securities . . . 6.05[2][e]
Nonaffiliates holding restricted securities

... 6.05[2][d], [2][e]
Nonexclusive means of exemption from registration,

as . . . 4.02[5]
Public resale of restricted and control securities
... 6.05[11]

Section 3(a)(10) exemptions, resale of securities ob-
tained in . . . 3.11[3]

Self-operating nature of . . . 6.05[2][c]

Sellers, procedures for resales of restricted or control
securities . . . 6.05[10][b]

Shell companies, effect of 2007 amendments on treat-
ment of securities of . . . 6.05[9]

“Short sales against the box” . . . 6.05[3][d][iv]

Spinoffs
Aggregation provisions, Rule 144(e)

... 6.05[6][d][x]
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RULE 144—Cont.
Spinoffs—Cont.
Tacking provisions, Rule 144(d) . . . 6.05[5][d][xii]
Strictness of construction . . . 6.05[2][c]
Subsidiaries of issuer, sales by . . . 6.05[3][d][vii]
Tacking provisions, Rule 144(d) (See RULE 144(d),
subhead: Tacking provisions)
Trusts
Aggregation provisions, Rule 144(e)
... 6.05[6][d][v]
Tacking provisions, Rule 144(d) . . . 6.05[5][d][vii]
Underwriters’ compensation securities . . . 6.02[5][b];
6.03[4][e][ii]
Unrestricted securities, limitations on availability for
nonaffiliates selling . . . 6.05[3][e]
Volume limitation requirement, Rule 144(e) (See RULE
144(e))

RULE 144A

Generally . . . 6.07[1]

Conditions under . . . 4.06[3]

JOBS Act, revision under . . . 4.06[3]

Private resale of restricted and control securities outside
of
Generally . . . 6.08[1]

Non-Section 4(a)(7) and 4(1-1/2) resales
... 6.08[4]
Non-Section 4(1-1/2) and 4(a)(7) resales
... 6.08[4]
Section 4(a)(7) exemption (See SECTION 4(a)(7))
Section 4(1-1/2) exemption (See SECTION 4(1-1/2)
EXEMPTION)

Qualified institutional buyers (QIBs), private resales to
(See QUALIFIED INSTITUTIONAL BUYERS
(QIBs), subhead: Private resales of restricted and con-
trol securities to, Rule 144A)

Requirements under . . . 4.06[3]

Trading markets . . . 6.07[3]

RULE 144(b)

Control securities, availability of rule for resale of
... 6.05[3][c]

Restricted securities, availability of rule for resale of
... 6.05[3][b]

RULE 144(c)
Generally . . . 6.05[4][a]
Historical background . . . 6.05[4][b]
Nonreporting issuers, requirements for
Generally . . . 6.05[4][d][i]
Adequacy of information . . . 6.05[4][d][ii]
Public availability of information . . . 6.05[4][d][iii]
Structured finance products . . . 6.05[4][d][ii]
Reporting issuers, requirements for
Generally . . . 6.05[4][c][i]
Filings, adequate current . . . 6.05[4][c][iii]
Waiting period . . . 6.05[4][c][ii]
Wheat Report . . . 6.05[4][b]

RULE 144(d)

Generally . . . 6.05[5][a]

Beneficial ownership, commencement of holding period
... 6.05[5][c]lii]

RULE 144(d)—Cont.
Closely related persons, tacking provisions for securities
acquired from . . . 6.05[5][d][xi]
Commencement of holding period . . . 6.05[5][c][i]
Full payment of purchase price, commencement of
holding period . . . 6.05[5][c][iii]
Historical background . . . 6.05[5][b]
Holding companies, tacking provisions for transactions
solely to create . . . 6.05[5][d][ix]
Tacking provisions
Generally . . . 6.05[5][d][i]
Amendments of 2007, effect of
Cashless exercise of options and warrants
.. . 6.05[5][d][xiii]
Conversions . . . 6.05[5][d][iii]
Stock dividends, stock splits, and recapitalizations
... 6.05[5][d][ii]
Assets, sales of . . . 6.05[5][d][ix]
Cashless exercise of options and warrants
... 6.05[5][d][xiii]
Closely related persons, securities acquired from
... 6.05[5][d][xi]
Contingent payment provisions . .
Conversions, securities acquired in
... 6.05[5][d][iii]
Dividends . . . 6.05[5][d][ii]
Divorce settlements, securities acquired in
... 6.05[5][d][x]
Estates . . . 6.05[5][d][viii]
Exchanges of securities . .
Gifts . . . 6.05[5][d][vi]
Holding companies, transactions solely to create
... 6.05[5][d][ix]
Liquidating distributions . .
Mergers . . . 6.05[5][d][ix]
Options and warrants, cashless exercise of
... 6.05[5][d][xiii]
Pledges of stock . . . 6.05[5][d][v]
Policy considerations allowing . . . 6.05[5][d][xV]
Recapitalizations, securities acquired in
... 6.05[5][d][ii]
Reclassifications . . . 6.05[5][d][ix]
Section 3(a)(10) securities . . . 6.05[5][d][xiv]
Spinoffs, securities acquired from
... 6.05[5][d][xii]
Split stock . . . 6.05[5][d][ii]
Trusts . . . 6.05[5][d][vii]
Unique or special circumstances allowing
... 6.05[5][d][xV]

RULE 144(e)
Generally . . . 6.05[6][a]
Aggregation provisions
Generally . . . 6.05[6][d][i]
Closely related persons, securities acquired from
... 6.05[6][d][ix]
Concert, persons acting in . . . 6.05[6][d][vii]
Divorce settlements, securities acquired in

. 6.05[5][d][iv]

. 6.05[5][d][xiv]

. 6.05[5][d][xii]

... 6.05[6][d][viii]
Estates . . . 6.05[6][d][vi]
Gifts . . . 6.05[6][d][iv]

Liquidating distributions . . . 6.05[6][d][x]
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RULE 144(e)—Cont.
Aggregation provisions—Cont.
Person, aggregation through definition of
. . . 6.05[6][d][ii]
Pledges of stock . . . 6.05[6][d][iii]
Spinoffs . . . 6.05[6][d][x]
Trusts . . . 6.05[6][d][V]
Amount of limitations
Debt securities . . . 6.05[6][c][ii]
Equity securities . . . 6.05[6][c][i]
Exemptions from . . . 6.05[6][¢e]
Limited impact of transaction, reaffirming Commis-
sion’s views regarding . . . 6.05[6][b]
Maximum amount of equity securities, calculating
... 6.05[6][c]li]

RULE 144(f)

Generally . . . 6.05[7][a]

Amendments of 2007, effect of . . . 6.05[7][a], [7][c]

Brokers’ transactions requirements . . . 6.05[7][c]

Exemptions from . . . 6.05[7][¢]

Historical background . . . 6.05[7][b]

Market makers, resales made through . . . 6.05[7][d]

Riskless principal transactions under 2007 amendments
... 6.05[7][a], [7][c]

RULE 144(h)
Notice of proposed sale requirement, resales of re-
stricted and control securities . . . 6.05[8]

RULE 145 REORGANIZATIONS

Presumptive underwriter provision . .
6.03[4][e][ix]

Restricted status of securities acquired in
.. . 6.03[4][e][ix]

Underwriter status resulting from . .

RULE 147
Intrastate exemption . .

RULE 151
Safe harbor for annuities . .

RULE 152a
Fractional shares, sales of . . . 4.02[3][e][iv]

RULE 172
Prospectus . . . 4.08

RULE 236
Generally . . . 5.05[3]

RULE 262 (See REGULATION A EXEMPTION)

RULE 415, SHELF REGISTRATION (See SHELF
REGISTRATION)

RULE 502 (See REGULATION D EXEMPTION, sub-
head: Integration of sales, Rule 502)

RULE 506 (See REGULATION D EXEMPTION, sub-
head: Rule 506, private offering exemption)

. 6.02[5][c];

. 6.02[5][c]

. 3.12[2][a] et seq.

. 2.06[3][i]

RULES 501-506
Regulation D exemption (See REGULATION D EX-
EMPTION)

S
SAFE HARBOR
Generally . . . 1.03[4][e]
Annuities . . . 2.06[3][i]; 3.09[2]

Forward looking statements (See FORWARD LOOK-
ING STATEMENTS)

Integration of offerings, for . . . 5.03[6]

Regulation S (See REGULATION S, subhead: Safe har-
bor)

Resale of securities issued as voluntary exchanges of
securities between issuer and holders . . . 3.10[3]

Rule 144 (See RULE 144, subhead: Safe harbor)

Rule 144A (See QUALIFIED INSTITUTIONAL BUY-
ERS (QIBs), subhead: Private resales of restricted
and control securities to, Rule 144A)

Rule 506, private offering exemption . .
[6][f]

Trust Indenture Act of 1939 . . . 8.04

. 4.05[6][a],

SALE (See OFFER OR SALE)

SALE AND LEASEBACK PROGRAMS
Investment contract status . . . 2.06[3][m]

SALE OF BUSINESS DOCTRINE
Economic reality . . . 2.03[2]
Supreme Court rejection of . . . 2.01[4]; 2.03[1]

SANCTIONS

Administrative remedies (See ADMINISTRATIVE
PROCEEDINGS, subhead: Remedies)

Civil (See MONETARY PENALTIES)

Criminal prosecutions (See CRIMINAL PROSECU-
TIONS)

Damages (See DAMAGES)

Enforcement (See ENFORCEMENT, subhead: Rem-
edies)

False statements given under oath . . . 11.03[5], [6]

Injunctive actions (See INJUNCTIVE ACTIONS)

Monetary (See MONETARY PENALTIES)

Rescission (See RESCISSION)

Rule 102(e), under; disciplinary proceedings for repre-
sentatives appearing before SEC . . . 10.13[4][f]

Sarbanes-Oxley Act of 2002, effect of (See
SARBANES-OXLEY ACT OF 2002)

SARBANES-OXLEY ACT OF 2002
Generally . . . 11.06
Attorney conduct requirements for issuer’s counsel
.. TA02[1][f)
Audit committees, duty and responsibility of
... L.04[5]
Auditors, effect on independence and oversight of
... TA02[1][e]
Background . . . 1.04[1]
CEO/CFO certification, requirements of . . . 1.04[3]
Corporate responsibility requirements . . . 1.04[3]
Disclosure, requirement of
Generally . . . 1.04[2]
CEO/CFO certification, requirements of . . . 1.04[3]
Enhanced disclosure and SEC review requirements
. 1.04[4]
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SARBANES-OXLEY ACT OF 2002—Cont.
Financial statement requirements
Certification . . . 11.06
Generally accepted accounting principles in financial
statements accompanying, use of U.S.
... TA.05[9]
Registration statements . . . 7A.05[9]
Internal corporate control over financial reporting, re-
quirements for . . . 1.04[2]
Officers and directors
Certification of financial reports by . . .
Officer and director bars
Administrative orders . . . 10.13[4][d]
Federal court enforcement actions
... 10.13[2][h]
Public Company Accounting Oversight Board
(“PCAOB”) . . . 1.04[6]; 7A.02[1][e]
Registration statements
Generally . . . 7A.01[3][b]
Auditors, effect on independence and oversight of
... TA02[1][e]
Financial statements and data requirements
... TA.05[9]
Generally accepted accounting principles in financial
statements accompanying, use of U.S.
... TA.05[9]
Review of . . . 7A.06[2][b]
“Up the ladder” reporting requirements for issuer’s
counsel . . . 7A.02[1][f]
Sanctions under
Generally . . . 11.06
Officer and director bars
Administrative orders . . . 10.13[4][d]
Federal court enforcement actions
... 10.13[2][h]

11.06

Professionals, disciplining of . . . 10.13[4][f]
SEC review requirements . . . 1.04[4]
Statute of limitations under . . . 9.05[6]

“Up the ladder” reporting requirements for issuer’s
counsel . . . 7TA.02[1][f]

SAVINGS AND LOAN INSTITUTIONS
Deposit relationships
Identification as securities . . . 2.02[5][d]
Investment contract, status as . . . 2.06[3][1]
Exempt securities . . . 3.06

SBICs (See SMALL BUSINESS INVESTMENT COM-
PANIES (SBICs))

SCIENTER
Criminal proceedings, proving willfulness in
. 11.02[2][a]
False registration statements, not element of cause of
action for . . . 9.02[8]

SEC (See SECURITIES AND EXCHANGE COMMIS-
SION (SEC))

SECONDARY DISTRIBUTIONS

Resale exemption not available for . . . 6.02[2]

SECONDARY MARKETS

Real estate mortgages, Trust Indenture Act exemptions
... 8.00[4]

SECONDARY OFFERINGS
Form S-3 registration statement requirements
... 7.04[1][a][ii][C]

SECTION 3

Exempt securities, generally . . . 3.01

Trust Indenture Act exempt securities provisions
... 8.06[3]

SECTION 3(a)(2) SECURITIES EXEMPTION
Bank securities (See BANKS, subhead: Securities of)
Employee benefit plans . . . 3.03[5][a]

Federal government securities . . . 3.03[2][b]
Industrial development bonds . . . 3.03[3]
Municipal bonds . . . 3.03[2][c]

SECTION 3(a)(3) SECURITIES EXEMPTION
Short-term commercial paper, for . . . 3.04

SECTION 3(a)(4) SECURITIES EXEMPTION
Charitable organizations . . . 3.05

SECTION 3(a)(5) SECURITIES EXEMPTION
Savings and loan and similar associations . . . 3.06

SECTION 3(a)(6) SECURITIES EXEMPTION
Railroad and common carrier equipment trusts
... 3.07

SECTION 3(a)(7) SECURITIES EXEMPTION
Certificates of receivers and trustees . . . 3.08

SECTION 3(a)(8) SECURITIES EXEMPTION

Equity indexed annuities . . . 3.09[3]

Insurance policies and annuity contracts (See ANNUI-
TIES, subhead: Insurance policies and)

SECTION 3(a)(9) EXEMPTION (See VOLUNTARY
EXCHANGES OF SECURITIES BETWEEN IS-
SUER AND HOLDERS)

SECTION 3(a)(10) EXEMPTION
Generally . . . 3.11[1]
Approval, authority to grant . .
Availability . . . 3.11[2][a]
Bankruptcy proceedings . .
Fairness
Determinations . .
Foreign courts . . . 3.11[1]
Hearing requirements . . . 3.11[1], [2][c]
Foreign courts, fairness hearing procedures for
... 311
Hearing requirements . . . 3.11[1], [2][c]
National Securities Markets Improvement Act (NSMIA)
considerations . . . 3.11[4]
Notice requirement . . . 3.11[2][a], [2][c]
Offer or sale prior to required approvals . .
Resales . . . 3.11[3]
Rule 144, reliance on for resales . .
Rule 145, effect of . . . 3.11[3]
Settlements, SEC requirements regarding litigation
... 311[2][c]
Solicitation of exchange, approval required prior to
... 3.11[2][b]
State approval requirement . . . 3.11[2][b], [2][c]
Tacking provisions, Rule 144(d) . . . 6.05[5][d][xiV]

. 3.11[2][b]
. 3.1[1]

. 3.11[1]

. 3.11[2][b]

. 3.11[3]
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SECTION 3(a)(10) EXEMPTION—Cont.
Unrestricted status, generally . . . 6.03[4][e][v]
When-issued trading . . . 3.11[3]

SECTION 3(a)(11) EXEMPTION (See INTRASTATE
EXEMPTION)

SECTION 3(a)(12) EXEMPTION

Bank holding company acquisitions and conversions,
exempt status of securities issued in connection with
... 315

SECTION 3(a)(14) EXEMPTION
“Securities futures products” . . . 3.17
Security futures . . . 2.05[7][b]

SECTION 3(b) AND SECTION 3(c)
Exemptive provisions under (See SMALL ISSUES EX-
EMPTIONS)

SECTION 3(c)(1)
“Private” investment company exception
... 1B.01[4][c]

SECTION 3(c)(7)
“Private” investment company exception
... 7B.01[4][c]

SECTION 4
Exempt transactions under (See EXEMPT TRANSAC-
TIONS)

SECTION 4(A)(1) (See RESALE OF SECURITIES,
subhead: Public resales under Section 4(a)(1))

SECTION 4(a)(3)
Dealer exemption . .

SECTION 4(a)(4)

Exempt transactions for brokers (See EXEMPT
TRANSACTIONS, subhead: Section 4(4) exemption
for brokers’ transactions of the Trust Indenture Act of
1939)

SECTION 4(a)(5)
Renumbering of Section 4(a)(5) to Section 4(a)(6)
... 4.10

SECTION 4(a)(6)
Exempt transactions under
Generally . . . 4.10

. 4.08

Crowdfunding exemption . . . 4.11[2];
6.03[4][b][ii], [4][e][xiV]
SECTION 4(A)(7)
Generally . . . 4.06[2]
Provision of information . . . 6.08[3][c]

Requirements . . . 6.08[3][b]
Resales made outside of . . . 6.08[4]

Section 4(a)(1-1/2) continuing relevance . . . 6.08[3][d]
Securities acquired in resales under . . . 6.03[4][e][xV]
Statutory exemption . . . 6.08[3][a]

SECTION 4(1-1/2) EXEMPTION

Generally . . . 4.06[1]; 6.08[2][a]

Applicability of, considerations in . . . 4.06[1]

Availability of . . . 6.08[2][b]

SECTION 4(1-1/2) EXEMPTION—Cont.
Conditions under Rule 144A . . . 4.06[3]
Distribution, judicial construction of . . . 6.08[2][a]
Resales made outside of . . . 6.08[4]

Use of, effects of . . . 6.08[2][c]

SECTION 4(2)
Exempt transactions provisions for private offer or sale
(See PRIVATE OFFERING EXEMPTION)

SECTION 5(a) VIOLATIONS
Criminal prosecutions . . . 11.02[4]

SECTION 11 (See FALSE REGISTRATION STATE-
MENT)

SECTION 12(a)(1) (See UNREGISTERED SECURI-
TIES, subhead: Civil liability for offer or sale of)

SECTION 12(a)(2) (See CIVIL LIABILITY, subhead:
Section 12(a)(2))

SECTION 13
Statute of limitations for Sections 11, 12(a)(1) and
12(a)(2) (See STATUTE OF LIMITATIONS)

SECTION 17(a)

Criminal prosecutions for violations of . . . 11.02[3]
Private right of action, absence of implied . . . 9.06
Section 10(b) of 1934 Act, distinguished from . . . 9.06

SECTION 24 (See CRIMINAL PROSECUTIONS)

SECTION 529 PLANS
No-action letters regarding . . . 3.03[4][g]

SECURITIES (GENERALLY)

Advertisement of (See ADVERTISEMENT OF SECU-
RITIES)

Asset-backed, Form S-3 for . .
7A.06[4][e]

Banks (See BANKS)

Bonds (See BONDS)

Buyers’ expectations as factors in identifying
... 2.0104]

Certificates of deposit for . . . 2.05[2]

Changes or modifications as sales . . . 2.08[8]

Control (See CONTROL SECURITIES)

Convertible (See CONVERTIBLE SECURITIES)

Debt (See DEBT SECURITIES)

Defined . . . 2.01[1], [2], [4]; 2.02[1]

Distribution of (See DISTRIBUTION OF SECURI-
TIES)

Evidence of indebtedness (See EVIDENCE OF IN-
DEBTEDNESS)

Exchanges (See EXCHANGES OF SECURITIES)

Exempt securities (See EXEMPT SECURITIES)

Exempt transactions (See EXEMPT TRANSACTIONS)

Foreign (See FOREIGN SECURITIES)

Futures products . . . 2.05[7][b]

Guarantee of . . . 2.05[3]

Identifying (See IDENTIFICATION OF SECURITIES)

Investment risk as defining characteristic of
... 2.012]

Modifications as sales .

. T.04[1][a][i][E];

.. 2.08[8]
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SECURITIES (GENERALLY)—Cont.
Mortgage-backed (See MORTGAGE-BACKED SECU-
RITIES)
Notes (See NOTES)
Ratings, SEC policy on . .
Receipts for . . . 2.05[2]
Registration of (See REGISTRATION OF SECURI-
TIES)
Resale of (See RESALE OF SECURITIES)
Restricted (See RESTRICTED SECURITIES)
Risk capital test . . . 2.07
Security-based swaps as
Generally . . . 3.18
Derivatives . . . 2.05[7][a]
Stock (See STOCK)
Transactions, exempt (See EXEMPT TRANSAC-
TIONS)
Unconventional forms . . . 2.06[1]
Unregistered (See UNREGISTERED SECURITIES)
Unrestricted (See UNRESTRICTED SECURITIES)
Value and function of enterprises . . . 2.01[3]
Voting (See VOTING SECURITIES)

. 7.02[3][d]

SECURITIES ACT OF 1933 (GENERALLY)
Generally . . . 1.03[1]
Causes of action available under Act, types of
. 1.09[3][d]
Communications reforms (See subhead: Communica-
tions reforms)

Disclosure objective . . . 2.01[1]

Evolution of offerings regulations . . . 1.03[2]
Exemptions
Generally . . . 1.03[4][a]

Crowfunding . . . 1.03[4][d]

Regulation A . . . 1.03[4][b]
Regulation D . . . 1.03[4][d]
Safe harbor . . . 1.03[4][e]

Historical background . . . 1.01
National Securities Markets Improvement Act (NSMIA),
adoption of . . . 1.03[2]
Objectives and purpose of . . . 1.02
Purpose of . . . 2.01[1]
Regulation A exemption, statutory basis for . . .
5.01
Rule 436(g), rescission of . . . 1.05[2]
Securities Offering Reform rules of 2005
Background . . . 1.03[3][a]
Categories of issuers . . . 1.03[3][c]
Communications reforms
Generally . . . 1.03[3][d][i]
Electronic road shows . . . 1.03[3][d][viii]
Free writing prospectuses . . . 1.03[3][d][vii]
Media publications and broadcasts
... LO3[3][d][x]
New communications scheme . . .
Research reports . . . 1.03[3][d][xi]
Safe harbor for regularly released information
... LO3[3][d][iii]
30 days prior to registration statement filing, com-
munications of more than . . . 1.03[3][d][iv]
Tombstone advertisements . . . 1.03[3][d][vi]
Websites . . . 1.03[3][d][ix]

3.19;

1.03[3][d][ii]

SECURITIES ACT OF 1933 (GENERALLY)—Cont.
Securities Offering Reform rules of 2005—Cont.
Communications reforms—Cont.
Well-known seasoned issuers (“WKSIs”), commu-
nications by . . . 1.03[3][d][v]
Purpose of . . . 1.03[3][b]
“SOR” (See subhead: Securities Offering Reform rules
of 2005)
Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

SECURITIES ACTS AMENDMENTS OF 1975
Municipal securities, effect on . . . 3.03[2][c]

SECURITIES AND COMMODITIES FRAUD
WORKING GROUP

Generally . . . 11.01

SECURITIES AND EXCHANGE COMMISSION
(SEC)

Generally . . . 10.01[1]

Accountants

Deferred prosecution agreements and non-
prosecution agreements, use of . . . 10.13[4][g]

Disciplinary proceedings for representatives appear-
ing before SEC . . . 10.13[4][f]

Administrative Law Judges . . . 1.09[3][c]

Administrative proceedings (See ADMINISTRATIVE
PROCEEDINGS)

Attorneys (See ATTORNEYS)

Chief Accountant, Office of . . . 1.09[1]

Comment letter (See COMMENT LETTER)

Compliance, Inspections and Examinations, Office of

. 1.09[1]

Corporation Finance, Division of

Generally . . . 1.09[1], [3][a]; 10.01[4]

Registration statements, review of (See REVIEW OF
REGISTRATION STATEMENT, subhead: Divi-
sion of Corporation Finance, review by)

Criminal prosecutions, role in
Discovery from civil investigations used for prospec-

tive criminal proceedings, issue of . . . 11.01
False statements in SEC investigations

... 11.03[5], [6]
Justice Department (DOJ), referrals to . . . 11.01

Perjury in testimony before SEC . . . 11.03[6]

Decision-making by . . . 1.09[1]

Deferred prosecution agreements and non-prosecution
agreements, use of . . . 10.13[4][g]

Deficiencies in registration statement, procedures for
correction of . . . 7A.02[2][a]

Disciplinary proceedings for representatives appearing
before
Accountants . . . 10.13[4][f]

Attorneys . . . 10.13[4][f]

Disclosure of records under Freedom of Information of
Act (FOIA) (See FREEDOM OF INFORMATION
ACT (FOIA))

Disclosure Operations Offices, review of registration
statements by . . . 7A.06[2][a]

Dodd-Frank Wall Street Reform and Consumer Protec-
tion Act . . . 10.01[3]
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SECURITIES AND EXCHANGE COMMISSION
(SEC)—Cont.
Due diligence requirements under Rule 176

... TA.05[4]; 9.02[12][b]
Economic and Risk Analysis, Division of . . . 1.09[1]
Enforcement (See ENFORCEMENT)
Enforcement, Division of . . . 1.09[3][a]
Financial Management, Division of . . .
Formal Orders . . . 10.02
Forward looking statements, safe harbor rules for

... TA.05[8]
Functional responsibilities and organization

... 1.O9[1] et seq.
Future reforms and issues . . . 1.10[2]
General Counsel, Office of . . . 1.09[1]; 10.01[4]
Historical background . . . 1.01
Injunctive actions (See INJUNCTIVE ACTIONS)
Investigations by (See INVESTIGATIONS BY SEC)
Investment Management, Division of . . . 1.09[1];

7A.06[2]
Judicial enforcement (See ENFORCEMENT)
Members . . . 10.01[2]
Monetary penalties (See MONETARY PENALTIES)
No-action letters (See NO-ACTION LETTERS)
Non-prosecution agreements, use of deferred prosecu-

tion agreements and . . . 10.13[4][g]
Organizational structure of

Generally . . . 1.09[1]; 10.01[4]

Corporation Finance, Division of

Generally . . . 1.09[2][a]; 10.01[4]
Interpretations, informal guidance and rulemaking
. 1.09[2][b][ii]

Review of registration statement by (See RE-
VIEW OF REGISTRATION STATEMENT,
subhead: Division of Corporation Finance, re-
view by)

Disclosure Operations Offices, review of registration
statements by . . . 7A.06[2][a]
Economic and Risk Analysis, Division of
. 1.09[1]

1.09[2][a]

Enforcement, Division of . . . 1.09[3][a]
General Counsel, Office of . . . 10.01[4]
Investment Management, Division of . . . 7A.06[2];

10.01[4]
Trading and Markets, Division of . . . 10.01[4]
Plain English requirement (See PROSPECTUS, sub-
head: Plain English requirement)
Prefiling conferences with . . . 7A.05[13]

Projections, policy on . . . 7.02[3][c]
Recent developments . . . 1.10[1]
Regional Offices . . . 1.09[1]

Registration statement (See REGISTRATION STATE-
MENT)

Review of registration statement (See REVIEW OF
REGISTRATION STATEMENT, subhead: Division
of Corporation Finance, review by)

Right to Financial Privacy Act (RFPA), SEC subpoenas
under . . . 10.02

Sanctions (See SANCTIONS)

Sarbanes-Oxley Act (See SARBANES-OXLEY ACT
OF 2002)

Security ratings, policy on . . . 7.02[3][d]

Shelf registration (See SHELF REGISTRATION)

SECURITIES AND EXCHANGE COMMISSION
(SEC)—Cont.

Strategic plan for future . . . 1.10[2]

Subpoenas (See SUBPOENAS)

Trading and Markets, Division of . . . 1.09[1]
Trust Indenture Act of 1939
Authority to exempt securities from . . . 8.06[9]

Enforcement by . . . 8.20[3]

SECURITIES EXCHANGE ACT OF 1934
Dodd-Frank Wall Street Reform And Consumer Protec-
tion Act of 2010
Clawback policy . . . 1.05[3]
Executive compensation disclosures . . . 1.05[3]
Institutional investment manager say-on-pay, disclo-
sure of . . . 1.05[3]
Non-binding shareholder vote on compensation
. 1.05[3]
Investment companies
Generally . . . 7B.01[7][a]

Requirements . . . 7B.01[7][k]
Section 10(b) of, Section 17(a) distinguished from
... 9.06

SECURITIES LITIGATION UNIFORM STAN-
DARDS ACT OF 1998 (SLUSA)

Fairness hearing exemption, effect on . . . 3.11[2][c]

SECURITIES OFFERING REFORM RULES OF
2005 (See SECURITIES ACT OF 1933 (GENER-
ALLY), subhead: Securities Offering Reform rules of
2005)

SECURITY-BASED SWAPS
Generally . . . 3.18
Derivatives . . . 2.05[7][a]

SECURITY HOLDERS

Closed-end funds (See CLOSED-END FUNDS)

Indenture trustee’s duties towards (See TRUST INDEN-
TURE ACT OF 1939)

Prospectus (See PROSPECTUS)

Selling (See SELLERS, subhead: Security holders, sell-
ing)

Trust Indenture Act of 1939 (See TRUST INDENTURE
ACT OF 1939)

Unit investment trusts (See UNIT INVESTMENT
TRUSTS (UIT))

Voluntary exchanges with issuer (See VOLUNTARY
EXCHANGES OF SECURITIES BETWEEN IS-
SUER AND HOLDERS)

SELF-INCRIMINATION
Investigations by SEC . . . 10.05[2]

SELLERS
Brokers of, Rule 144 procedures for resales of restricted
or control securities . . . 6.05[10][c]
Civil liability
Misstatements or omissions in registration statement
. TA02[1][c]
Unregistered securities, offer or sale of
... 9.03[5][a]
Closed-end funds, selling security holders
.. . TB.04[4][f]
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SELLERS—Cont.

Investment risk different from that of buyer
... 2.0102]

Misstatements or omissions in registration statement,
civil liability for . . . 7A.02[1][c]

Prospectus, selling security holders
Form S-1. . . 7.03[2][g]

Form S-3 . . . 7.04[1][e][v]

Registration statement, as parties to . . . 7A.02[1][c]

Remote sellers; civil liability for offer or sale of unreg-
istered securities . . . 9.03[5][a]

Rule 144, procedures for resales of restricted or control
securities . . . 6.05[10][b]

Security holders, selling
Closed-end funds . .
Prospectus disclosure

Form S-1. . . 7.03[2][g]
Form S-3 . . . 7.04[1][e][v]

Unregistered securities, civil liability for offer or sale of

... 9.03[5][a]

SELLING GROUPS
Generally . . . 7A.03[1][c]

SENIOR SECURITIES
Closed-end funds . . . 7B.04[4][j].,[k]

SETTLEMENTS

Enforcement actions, SEC . . . 10.11

Section 3(a)(10), SEC requirements under
... 311 [2][c]

SHELF REGISTRATION
Generally . . . 1.03[3][e][i]; 7A.06[4][c]
Automatic shelf registration by “well-known seasoned
issuers” (WKSIs)
Generally . . . 7A.06[4][c]; 8.10
Additional securities, post-effective amendment for
(See subhead: Post-effective amendment for addi-
tional securities)
Due diligence requirements . .
Form F-3, use of
Generally . . . 7.07[2][b]
Additional securities, post-effective amendment
for . . . 7.07[2][e]
Form S-3, use of
Generally . . . 7.04[1][a][iv]
Additional securities, post-effective amendment
for . . . 7.04[1][d]
Securities offered, scope of . . . 7.04[1][a][iv]
Securities Offering Reform rules of 2005
... 1.03[3][e]liii]
Debt securities, supplemental indenture forms . . .
Due diligence of underwriters . . . 7A.05[4]
Post-effective amendment for additional securities
Generally . . . 8.10
Form F-3, use of . . . 7.07[2][e]
Form S-3, use of . . . 7.04[1][d]
Section 11 liability for false registration statements, ap-
plicability of . . . 9.02[6][c]
Securities Offering Reform rules of 2005
Generally . . . 1.03[3][e][i]
Well-known seasoned issuers, automatic shelf regis-
tration of . . . 1.03[3][e][iii]

. 7B.04[4][f]

. TA.05[4]

8.10

SHELF REGISTRATION—Cont.

Supplemental indenture forms for debt securities
... 810

Trust Indenture Act of 1939 . . . 8.10

Undertakings, registration statement
Form S-1. . . 7.03[3][e][i]

Form S-3 . . . 7.04[1][f][iii][A]

Underwriters, due diligence requirements for
... TA.05[4]

“Well-known seasoned issuers” (WKSIs), automatic
shelf registration by (See subhead: Automatic shelf
registration by “well-known seasoned issuers” (WK-
SIs))

SHELL CORPORATIONS

Canadian companies . . . 6.05[9]

Presumptive underwriter doctrine . .
6.03[4][e][ix]

Rule 144, effect of 2007 amendments of . . . 6.05[9]

“SHORT SALES AGAINST THE BOX”
Rule 144 . . . 6.05[3][d][iv]

. 6.02[5][c];

SHORT-TERM COMMERCIAL PAPER EXCLU-
SION

Bankruptcy-related commercial notes, Trust Indenture
Act exemption for . . . 8.06[8]

Current transaction requirement . . .

Demand notes . . . 2.02[4]; 3.04

Exempt securities . . . 3.04

Trust Indenture Act of 1939, generally exempted from

3.04

... 8.01
SIGNATURES
Closed-end funds . . . 7B.04[6][k]
EDGAR filing system . . . 7A.05[14][g]

Registration statement (See REGISTRATION STATE-
MENT)

SIGNIFICANT EMPLOYEES
Prospectus, identification in . . . 7.03[2][k][xi][C]

SINGLE TRUST FUNDS
Exempt security status; employee benefit plan, vehicle
for . . . 3.03[5][a]

SLUSA (See SECURITIES LITIGATION UNIFORM
STANDARDS ACT OF 1998 (SLUSA))

SMALL BUSINESS INVESTMENT COMPANIES
(SBICs)
Accredited investors, defined as . . . 4.10
Blue Sky laws, effect of . . . 5.08[3]
Defined . . . 5.07[1]
Form N-2 . . . 7B.01[7][i]; 7B.07[4][a], [4][b]
Form N-5, registration statement
Generally . . . 7B.01[7][g]; 7B.07[3][a]
Investment Company Act information requirements
... 7B.07[3][b]
Securities Act information requirements
... 7B.07[3][c]
Investment Company Act registration, information re-
quirements . . . 7B.07[3][b]
Regulation E exemption for securities of (See REGU-
LATION E EXEMPTION)
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SMALL BUSINESS INVESTMENT COMPANIES

(SBICs)—Cont.

Section 3(c) exemption authority, effect of . . . 3.20

Securities Act registration, information requirements
... TB.07[3][c]

Trust Indenture Act exemption . . . 8.06[10]

SMALL BUSINESS INVESTMENT INCENTIVE
ACT OF 1980

Accredited investors, exempt transaction available to
... 410

SMALL BUSINESS ISSUERS

Registration statement of, review of . . . 7A.06[4][j]

Regulation D exemption for (See REGULATION D
EXEMPTION)

Regulation S-B . . . 7A.06[4][j]

Small Business Issuers’ Simplification Act of 1980, ex-
empt transactions for accredited investors under
... 410

SMALLER REPORTING COMPANIES
Creation of designation

Generally . . . 7.05[1]

Purpose of . . . 7.05[1]

Disclosure requirements (See subhead: Scaled disclosure
requirements)
Executive compensation, disclosure of

Generally . . . 7.03[2][k][xii][M]; 7.05[3][g]

Directors, compensation of . . . 7.03[2][k][xii][R]

Narrative disclosure
Additional . . . 7.03[2][k][xii][Q]

Summary compensation table
... 7.03[2][k][xii][O]

Outstanding equity awards at fiscal year-end table
... 7.03[2][k][xii][P]

Overview . . . 7.03[2][k][xii][L]

Summary compensation table
Generally . . . 7.03[2][Kk][xii][N]

Narrative disclosure to . . . 7.03[2][k][xii][O]
Prospectus

Executive compensation, disclosure of (See subhead:
Executive compensation, disclosure of)

Form S-1, use of . . . 7.03

Information with regard to registrant in
... 7.03[2](k][i][H]

Qualifications of . . . 7.05[2]
Registration of securities of

Generally . . . 7.05[1]

Prospectus (See subhead: Prospectus)

Qualifications of smaller reporting companies
... 1.05[2]

Scaled disclosure requirements (See subhead: Scaled
disclosure requirements)

Regulation S-K

Applicability of . . . 7.03

Executive compensation disclosure under Item 402
(See subhead: Executive compensation, disclosure
of)

Related persons, promoters and certain control per-
sons, transactions with . . . 7.03[2][k][xiv][D];
7.05[3][h]

Scaled disclosure requirements (See subhead: Scaled
disclosure requirements)

SMALLER REPORTING COMPANIES—Cont.
Regulation S-X, applicability of . . . 7.03[2][k][V]
Related persons, promoters and certain control persons,

transactions with . . . 7.03[2][k][xiv][D]; 7.05[3][h]
Scaled disclosure requirements

Generally . . . 7.05[3]

Description of business (Item 101) . . . 7.05[3][a]

Executive compensation (See subhead: Executive
compensation, disclosure of)

Exhibits (Item 601) . . . 7.05[3][k]

Management’s discussion and analysis of financial
condition and results of operations (Item 303)
... 7.05[3][e]

Market price of and dividends on registrant’s com-
mon equity and related stockholder matters (Item
201) . . . 7.05[3][b]

Proceeds, use of (Item 504) . . . 7.05[3][j]

Prospectus summary, risk factors and ratio of earn-
ings to fixed charges (Item 503) . . . 7.05[3][i]

Quantitative and qualitative disclosures about market
risk (Item 305) . . . 7.05[3][f]

Related persons, promoters and certain control per-
sons, transactions with (Item 404)

... 7.03[2][k][xiv][D]; 7.05[3][h]

Selected financial data (Item 301) . . . 7.05[3][c]

Supplementary financial information (Item 302)
... 7.05[3][d]

SMALL ISSUES EXEMPTIONS

Generally . . . 3.19; 5.01

Blue sky laws, role of (See BLUE SKY LAWS)
Broker-dealers, effect on regulation of . . . 5.06

California Code exemptions . . . 3.19; 5.05[4]
Crowdfunding . . . 5.01
Industrial development bonds . . . 3.03[3]

Intermediaries, effect on regulation of . . . 5.06

No integration . . . 5.05[2][c]

Regulation A exemption (See REGULATION A EX-
EMPTION)

Regulation CE (See REGULATION CE EXEMPTION)

Regulation D exemption (See REGULATION D EX-
EMPTION)

Regulation E exemption (See REGULATION E EX-

EMPTION)
Resale limitations . . . 5.05[2][b]
“Restricted securities” . . . 5.05[2][b], [2][c]
Rule 236 offerings . . . 5.05[3]

Rule 504 of Regulation D, exemption for limited offer-
ings and sales of securities not exceeding
$10,000,000 under . . . 4.05[5]

Rule 505 of Regulation D (See REGULATION D EX-
EMPTION)

Rule 506 of Regulation D (See REGULATION D EX-
EMPTION)

Rule 701 . . . 3.19; 5.05[2][a]

Section 3(b)

Blue Sky laws, effect of . . . 5.08[2]

Compensatory benefit plans . . . 5.05[2][a]

Intermediary regulation . . . 5.06

Regulation A exemption (See REGULATION A EX-
EMPTION)

Rule 701 . . . 3.19; 5.07[2]
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SMALL ISSUES EXEMPTIONS—Cont.

Section 3(b)(1)
Generally . . . 5.02
Limited offerings . .
Rule 236 offerings . .

Section 3(b)(2)
Generally . . . 5.01; 5.03[1]

. 5.05[1]
. 5.05[3]

Bad actors, disqualifications for . . . 5.03[4]
Continuous offerings . . . 5.03[9]

Delayed offerings . . . 5.03[9]

Eligible securities . . . 5.03[3]

Enforcement authority . . . 5.03[11]

Integration of offerings . . . 5.03[6]

Issuer eligibility . . . 5.03[2]

Offering process (See REGULATION A EXEMP-
TION, subhead: Offering process)

Ongoing reporting by issuers . . . 5.03[1], [7]

Periodic reporting . . . 5.03[7], [10]

SCOR offerings, qualifications for . . . 5.03[8]
Shelf offerings . . . 5.03[9]
State security laws, relationship to . . . 5.03[12]

Statutory background

Generally . . . 5.01

National Securities Markets Improvement Act
(NSMIA), Section 28 under . . . 5.01

Section 3(b) (See subhead: Section 3(b))

Section 3(c) . . . 3.20; 5.01; 5.08[3]

Section 4(a)(5) . . . 4.10

Trust Indenture Act of 1939 . . . 8.05[1]

SOLICITATION OF INTEREST

Advertising (See ADVERTISEMENT OF SECURI-
TIES)

“Crowdfunding” exemption . . . 4.11[3]

Exempt offering under Section 4(a) . . . 4.03

Regulation A exemption, solicitation prior to filing of-
fering statement under . . . 5.03[5][b]

Voluntary exchanges of securities between issuer and
holders, commission requirements . . . 3.10[2][d]

SPINOFFS

Aggregation provisions, Rule 144(e) . . . 6.05[6][d][x]

Restricted securities status of securities acquired in
... 6.03[4][e][viii]

Sales of securities, as . . . 2.08[5]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][xii]

SPLIT STOCK (See STOCK, subhead: Splits)

STABILIZATION
Prospectus, disclosure in . . . 7.03[2][h][xii]

STANDBY AGREEMENTS
Voluntary exchanges of securities between issuer and
holders, commission requirements . . . 3.10[2][d]

STANDING TO SUE
False registration statements
Generally . . . 9.02[4]
Tracing (See FALSE REGISTRATION STATE-
MENT, subhead: Tracing of securities by plaintiff)
Section 12(a)(2), under . . . 9.04[3]
Unregistered securities, offer or sale of . . . 9.03[4]

STATE GOVERNMENT SECURITIES
Exempt status . . . 3.03[2][c]

STATE LAW

Blue sky laws (See BLUE SKY LAWS)

Crowdfunded offerings . . . 4.11[2]

Indenture contract regulation and enforcement . . . 8.03

Limited liability company (LLC) membership interests
as securities under . . . 2.06[3][c]

National Securities Markets Improvement Act (NSMIA),
preemption under (See NATIONAL SECURITIES
MARKETS IMPROVEMENT ACT (NSMIA))

Preemption . . . 4.11[4]

Registration statements, state authority with regard to
... TA.02[2][b]

Regulation A, preemption by . . . 5.03[12]

Risk capital test, antecedents to . . . 2.07

Section 3(a)(10) exemption, state approval requirement
... 3.11[2][b], [2]0c]

Trust Indenture Act of 1939, relationship with
... 8.03; 821

STATEMENT OF ADDITIONAL INFORMATION

Closed-end funds (See CLOSED-END FUNDS)

Mutual funds; Form N-1A (See MUTUAL FUNDS
(OPEN-END FUNDS), subhead: Statement of addi-
tional information, Form N-1A)

STATUTE OF LIMITATIONS
Absence of tolling . . . 9.05[5]
Commencement of
Generally . . . 9.05[4]
Absence of tolling . . . 9.05[5]
One-year period (See subhead: One-year period)
Three-year period (See subhead: Three-year period)
Time of sale as determinative for . . . 2.08[11]
Criminal prosecutions . . . 2.08[11]; 11.04
One-year period
Section 11 actions . . . 9.05[4][a][i]
Section 12(a)(1) actions . . . 9.05[4][b][i]
Section 12(a)(2) actions . . . 9.05[4][c][i]
Pleading requirements . . . 9.05[3]
Sarbanes-Oxley Act of 2002, under . . . 9.05[6]
Section 11 actions (See FALSE REGISTRATION
STATEMENT)
Section 12(a)(1) actions (See UNREGISTERED SECU-
RITIES)
Section 12(a)(2) actions (See MISREPRESENTATIONS
OR OMISSIONS)
Section 13
Generally . . . 9.05[1]
Commencement (See subhead: Commencement of)

Pleading requirements . . . 9.05[3]
Text of . . . 9.05[2]

Three-year period
Section 11 actions . . . 9.05[4][a][ii]
Section 12(a)(1) actions . . . 9.05[4][b][ii]
Section 12(a)(2) actions . . . 9.05[4][c][ii]

Time of sale as determinative for . . . 2.08[11]
Trust Indenture Act of 1939, right to sue for principal
and interest under . . . 8.18[4]

STOCK
Attributes, traditional . . . 2.03[2]
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STOCK—Cont.
Capital stock (See CAPITAL STOCK)
Cash payment to employees in lieu of . . . 2.08[10]
Characteristics evidencing . . . 2.03[2]
Close corporations . . . 2.03[1]
Cooperatives . . . 2.03[1]
Defined . . . 2.03[2]
Dividends (See DIVIDENDS)
Economic reality . . . 2.03[2]
Fractional shares, sale of
Rule 152a . . . 4.02[3][e][iv]
Rule 236 . . . 5.05[3]
Ownership, underwriter status indicated by
... 4.02[3][d][ii]
Pledges of
Aggregation provisions, Rule 144(e)
... 6.05[6][d][iii]
Loan, securing . . . 2.08[7]
Sale of securities, as . . . 2.08[7]
Tacking provisions, Rule 144(d) . . . 6.05[5][d][v]
Security, as . . . 2.03[1]
Splits
Restricted securities acquired in . . . 6.03[4][e][vii]
Sale of securities, as . . . 2.08[5], [8]
Tacking provisions, Rule 144 resale of restricted or
control securities . . . 6.05[5][d][ii]
Traditional attributes . . . 2.03[2]
Underwriter status indicated by ownership
... 4.02[3][d][ii]

STOCK PURCHASE PLANS
Sale of securities, as . . . 2.08[10]

STOP ORDERS

Generally . . . 10.13[4][e]

Registration statement . . . 7A.06[9]
Trust Indenture Act of 1939 . . . 8.09[5]

STOP TRANSFER INSTRUCTIONS

Control securities seldom subject to . .

Intrastate exemption . . . 3.12[3]

Restricted securities, limitations on public offer or sale
of . . . 6.02[3][c]

SUBJECT MATTER JURISDICTION
Criminal prosecutions . . . 11.05[1]

SUBPOENAS
Investigations by SEC
Documents, production of . . . 10.06[2]
Enforcement proceedings . . . 10.02
Right to Financial Privacy Act (RFPA), SEC subpoe-
nas under . . . 10.02
Witnesses . . . 10.09[1]

SUBSCRIPTIONS

Preorganization subscriptions; identification as securities
... 2.05[5]

Rights of (See RIGHTS)

SUBSIDIARIES

Form S-3 eligibility for majority-owned subsidiaries
... 7.04[1][a]liii]

Intrastate exemption, “doing business within” require-
ment under . . . 3.12[2][e]

. 6.02[4]

SUBSIDIARIES—Cont.

Rule 144 exemption limitations for sales by issuers
... 6.05[3][d][vii]

Underwriter status derived from sales by
... 4.02[3][e]liii]

SUCCESSOR CORPORATIONS
Form S-3 eligibility . . . 7.04[1][a][i][B]

SUMMARY PROSPECTUS
Form F-1 . . . 7.07[1][h]
Form S-1. . . 7.03[2][c][il, [2][o]

Investment companies . . . 7B.02[6][c]
Smaller reporting companies . . . 7.05[3][i]
Variable insurance products . . . 7B.02[6][d]

SUPPLEMENTAL INDENTURES
Generally . . . 8.10

SUSPENSION PROCEDURES
Redemption rights . . . 7B.05[4][d][iv]
Regulation A exemption . . . 5.03[8]

SWAPS (See SECURITY-BASED SWAPS)

SYNDICATIONS

Issuers, syndicate managers as . . . 4.02[2]

Real estate interests financed through; status as securi-
ties . . . 2.06[3][e]

T

TACKING PROVISIONS
Rule 144(d) (See RULE 144(d))

TAXATION

Closed-end funds
Prospectus information . . . 7B.04[4][j]
Statement of additional information . . . 7B.04[5][j]

Mutual funds, Form N-1A . . . 7B.03[5][c][vii],
[S1lcllxi]

Offset under Section 12(a)(2) . . . 9.04[7][b]

Roll-up transactions, federal income tax consequences
of . . . 7.06[1][d][xiv]

Unit investment trusts, disclosure of tax status
. . . 7B.05[4][h]

TAX-EXEMPT ANNUITY PLANS
Exclusion from Section 3(a)(2) exemption
... 3.03[5][a]

TENANCY-IN-COMMON AGREEMENTS
Investment contracts . . . 2.06[3][e]

TIME LIMITS (See STATUTE OF LIMITATIONS)

TRACING

False registration statements, plaintiff’s standing to sue
regarding (See FALSE REGISTRATION STATE-
MENT, subhead: Tracing of securities by plaintiff)

TRADING ACCOUNTS
Investment contract status; horizontal versus vertical
commonality . . . 2.06[3][0]
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TRADING MARKETS

Goldman Sachs GSTrUE (Tradable Unregistered Equity
OTC Market), opening of . . . 6.07[3]

Rule 144A . . . 6.07[3]

TRANSACTIONS

Business combinations (See BUSINESS COMBINA-
TION TRANSACTIONS)

Characteristics of transactions identifying securities
... 2.0101]

Exempt (See EXEMPT TRANSACTIONS)

Notes; identification as securities . . . 2.02[1]

Promoters of issuers, with; prospectus disclosure
... 1.03[2][k][xiv][C]

Prospectus (See PROSPECTUS, subhead: Related per-
sons, promoters and certain control persons, transac-
tions with)

Registration statement requirements (See REGISTRA-
TION STATEMENT)

TRANSFER AGENTS
Rule 144 procedures for resales of restricted or control
securities . . . 6.05[10][e]

TRUSTEES

Bankruptcy; certificates issued by bankruptcy trustee,
exempt security status . . . 3.08

Indenture (See TRUST INDENTURE ACT OF 1939,
subhead: Trustees)

Unit investment trusts, registration statement informa-
tion requirements . . . 7B.05[4][e]

TRUST FUNDS
Collective trust funds
Exempt securities status; employee benefit plan
maintained by bank, vehicle for . . . 3.03[5][a]
Investment company, exemption from definition as
... 7B.01[4][d]
Common trust funds (See COMMON TRUST FUNDS)
Single trust funds, exempt security status of; employee
benefit plan, vehicle for . . . 3.03[5][a]

TRUST INDENTURE ACT OF 1939
Generally . . . 8.01
Abuses intended to address . . . 8.02
Accredited investors, offers or sales to . . . 8.07
Affiliations between trustees and underwriters, obligors,
or their affiliates, prohibited
Generally . . . 8.13[3]
Fiduciary capacity ownership of securities
... 8.13[6]
Securities of underwriter or obligor, trustee’s owner-
ship of . . . 8.13[5], [6]
Voting securities of trustees, ownership of
... 8.13[4]
Bankruptcy-related commercial notes . .
Basic indenture requirement . . . 8.05[1]
Beneficial ownership
Directions to trustee under Revised Model Simplified
Indenture . . . 8.18[6]
Securities of obligor or underwriter owned by inden-
ture trustees . . . 8.13[5]
Voting securities of indenture trustees, prohibited
ownerships . . . 8.13[4]

. 8.06[8]

TRUST INDENTURE ACT OF 1939—Cont.
Bondholders

Communication between . . . 8.18[2]
Directions to trustee by . . . 8.18[6]
Enforcement of indenture provisions . . . 8.18[1],

[11-[7]
Foreign court bankruptcy proceedings, effect on right
to principal and interest under . . . 8.18[4]
Liability of trustee to . . . 8.19
Lists of, duty of obligor to furnish to trustee

... 8.14[2]

Postponement of interest by vote of . . . 8.18[5]

Removal of trustee by . . . 8.18[7]

Waiver of past defaults by vote of . . . 8.18[5]
Brokers’ transactions exemptions . . . 8.04
Canadian entity as trustee . . . 8.12
Certificates of fair value . . . 8.14[6]

Civil liability

Generally . . . 8.20[1], [2]

Private right of action . . . 8.20[1], [2]

SEC, enforcement by . . . 8.20[3]

Trustee’s liability to bondholders . . . 8.19
Communication between bondholders . . . 8.18[2]
Compliance

Certificates . . . 8.14[6]

Covenants . . . 8.14[7]

Evidence of, furnishing . . . 8.14[4]
Mandated duties apart from contractual obligations
... 803
Opinions on, form of . . . 8.14[5]
Permissive provisions . . . 8.14[7]
Revised Model Simplified Indenture, effect of
... 8.14[5]
Conflicts of interest
Generally . . . 8.13[1]
No-action clauses, effect of . . . 8.18[3]
Control of trustee, prohibited . . . 8.13[3]-[6]
Coverage . . . 8.04
Credit default swaps . . . 8.06[6]
Creditor of obligor, trustee as . . . 8.13[7]; 8.17[4]
Criminal prosecutions . . . 8.20[4]
Defaults
Notice of known defaults to security holders
... 8.15[4]
Resignation of trustee in anticipation of . . . 8.15[5]
Trustee’s duties
After default . . . 8.17[1], [2]-[5]
Prior to default . . . 8.15[1], [2]-[5]
Waiver of past defaults by vote of bondholders
... 8.18[5]
Drafting indenture . . .
Dual trusteeships
Generally . . . 8.13[2][a]
Exemptions from prohibition . .
Effective date . . . 8.06[2]
Eligibility and qualifications of trustee
Generally . . . 8.12
Affiliations, prohibited (See subhead: Affiliations be-
tween trustees and underwriters, obligors, or their
affiliates, prohibited)
Canadian entities . . . 8.12
Conflicts of interest . . . 8.13[1]
Creditor of obligor, trustee as . . . 8.13[7]

8.08

. 8.13[2][b]
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TRUST INDENTURE ACT OF 1939—Cont.
Eligibility and qualifications of trustee—Cont.
Disqualification procedures . . . 8.13[1]
Foreign entities . . . 8.12
Statement of . . . 8.09[2]

Enforcement
Generally . . . 8.03
Bondholders . . . 8.18[1], [1]-[7]

No-action clauses . . . 8.18[3]
Revised Model Simplified Indenture, effect of
... 8.18[3]

SEC, by . . . 8.20[3]
Exchanges of securities . .
Exempt securities

Generally . . . 3.01; 8.06[1]

Bankruptcy-related commercial notes . .

Credit default swaps . . . 8.06[6]

Federal government, securities issued by

. 8.I1[1]

. 8.06[8]

... 3.03[2][b]
Foreign government securities . . . 8.06[5]
Guarantees . . . 8.06[6]
Limited dollar amounts . . . 8.06[7]

Open-end indentures issued prior to effective date of
Act, securities issued under . . . 8.06[2]
Real estate mortgages, operations of secondary mar-

kets for . . . 8.06[4]
Rule 4d-10, adoption of; Rule 802, effect of
... 8.00[9]
SEC authority to exempt securities . . . 8.06[9]
Section 3 of Securities Act, under . . . 8.06[3]

Securities Act only, under . . . 8.11[1]
Small business investment companies (SBICs)
... 8.00[10]

Exempt transactions
Accredited investors, offers or sales to . . .
Indenture, issued without . . . 8.05[2]
Integration . . . 8.05[5]
Large dollar amounts of promissory notes secured by

8.07

real estate mortgages . . . 8.07
Non-issuer offerings . . . 8.07
Private offer or sale . . . 8.07

Regulation A, securities issued under . . . 8.05[3]
Section 4, transaction exempt under . . . 8.07

Small issues . . . 8.05[1]

Substantially different rights and privileges . . . 8.04

$10 million, securities issued under indenture not
exceeding . . . 8.05[4]
Fiduciary capacity ownership of securities of under-
writer or obligor by trustee . . . 8.13[6]
Filing . . . 8.09[1]
Foreign court bankruptcy proceedings, effect on right to
principal and interest under . . . 8.18[4]
Foreign entity as trustee . . . 8.12
Foreign government securities . .
Form T-1 . . . 8.09[2]
Form T-2 . . . 8.09[2]
Form T-3 . . . 8.11]2]
Guarantees . . . 8.06[6]
Historical background . . . 8.02
Interest
Postponement . . . 8.18[5]
Right of security holders to sue for . .

. 8.06[5]

. 8.18[4]

TRUST INDENTURE ACT OF 1939—Cont.
Large dollar amounts of promissory notes secured by

real estate mortgages . . . 8.07
Liability

Civil (See subhead: Civil liability)

Criminal . . . 8.20[4]
Mandatory compliance . . .
Model Debenture Indenture . .
No-action clauses

Generally . . . 8.18[3]

Conflict of interest of trustee, effect on . .
Non-issuer offerings . . . 8.07
Notice of known defaults to security holders

... 8.15[4]

Obligors
Affiliations between trustees and (See subhead: Af-
filiations between trustees and underwriters, obli-
gors, or their affiliates, prohibited)
Creditor relationship with indenture trustee
... 8.13[7]; 8.17[4]
Duties to trustees
Generally . . . 8.14[1]
Bondholder lists, furnishing of . . . 8.14[2]
Fair value certifications . . . 8.14[6]
Opinions on compliance, form of . . . 8.14[5]
Permissive provisions on evidence of compliance
with covenants . . . 8.14[7]
Recording, evidence of . . . 8.14[4]
Reporting requirements . . . 8.14[3]
Opinions on compliance, form of . . . 8.14[5]
Paying agents

Compliance requirements . . .

Duties of . . . 8.16
Physical certificates, emphasis on . . . 8.04
Post-default trustee duties . . . 8.17[1], [2]-[5]
Pre-default trustee duties . . . 8.15[1], [2]-[5]
Principal, right of security holders to sue for

Generally . . . 8.18[4]

Statute of limitations . . . 8.18[4]

Private offer or sale . . . 8.07
Private right of action under . . . 8.20[1], [2]
Prospectus disclosure . . . 8.09[4]
“Prudent man” standard . . . 8.17[2]
Qualification of indenture . . . 7.03[3][e][vii]; 8.11[1]
Qualification of trustee (See subhead: Eligibility and
qualifications of trustee)
Real estate mortgages
Large dollar amounts of promissory notes secured by

8.03
. 8.18[4]

. 8.18[3]

8.03

... 8.07

Operations of secondary markets for . . . 8.06[4]
Recapitalizations . . . 8.11[1]
Recording of indenture, evidence of . . . 8.14[4]
Refusal orders . . . 8.09[5]
Registration statement requirements . . . 8.09[4]
Regulation S safe harbor provisions . . . 8.04
Regulatory approach . . . 8.03
Removal of trustee by bondholders . . . 8.18[7]
Reorganizations . . . 8.11[1]

Reporting requirements
Electronic transmission under Revised Model Simpli-

fied Indenture . . . 8.14[3]
Obligor’s duty to furnish to trustee . . . 8.14[3]
Trustee’s report to security holders . . . 8.15[2]
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TRUST INDENTURE ACT OF 1939—Cont.
Resignation of trustee in anticipation of default
... 8.15[5]
Revised Model Simplified Indenture
Beneficial owners giving directions to trustees

... 8.18[6]
Compliance, certificates of . . . 8.14[5]
Electronic transmission of reports . . . 8.14[3]
No-action clause, effect on . . . 8.18[3]
Successor trustees, appointment of . . . 8.12
Trustees

Beneficial owners giving directions to

... 8.18[6]
Role of . . . 8.17[3]
Successors, appointment of . . . 8.12
Securities Act

Coordination of filing under . . . 8.09[1]

Incorporation of provisions of . . . 8.06[3]
Indenture qualification requirements for securities
only exempt under . . . 8.11[1]
Securities and Exchange Commission (SEC)

Authority to exempt securities . . . 8.06[9]
Enforcement by . . . 8.20[3]

Security holders
Notice of known defaults to . . . 8.15[4]

Powers of trustee to act on behalf of, post-default
... 8.17[3]
Right to sue for principal and interest . .
Trustee’s report to . . . 8.15[2]
Shared collateral agreements, effect of . . . 8.14[6]
Shelf registration . . . 8.10
Small business investment companies (SBICs)

. 8.18[4]

... 8.06[10]
Small issues exemptions . . . 8.05[1]
State law, relationship with . . . 8.03; 8.21

Statute of limitations, right to sue for principal and in-
terest and . . . 8.18[4]
Stop orders . . . 8.09[5]
Substantially different rights and privileges exemption
... 8.04
Supplemental indentures . . .
Trustees
Affiliations, prohibited (See subhead: Affiliations be-
tween trustees and underwriters, obligors, or their
affiliates, prohibited)
Bankruptcy proceedings, role in . .
Canadian entity as . . . 8.12
Care and skill duties post-default . .
Creditor relationship with obligor . .
8.17[4]
Directions from bondholders .
Dual trusteeships
Generally . . . 8.13[2][a]
Exemptions from prohibition . . . 8.13[2][b]
Eligibility and qualifications (See subhead: Eligibility
and qualifications of trustee)
Examination of certificates for compliance
... 8.15[3]
Foreign entity as . . . 8.12
Forms T-1 and T-2 filed by . . . 8.09[2]
Gramm-Leach-Bliley Act (GLBA), effect of
... 85[1]
Liability to bondholders . . .

8.10

. 8.17[5]

. 8.17[2]
. 8.13[7];

.. 8.18[6]

8.19

TRUST INDENTURE ACT OF 1939—Cont.
Trustees—Cont.
Limitations on pre-default duties . . . 8.15[3]
Notice of known defaults to security holders
... 8.15[4]
Obligors’ duties to (See subhead: Obligors)
Post-default duties . . . 8.17[1], [2]-[5]
Pre-default duties . . . 8.15[1], [2]-[5]
“Prudent man” standard . . . 8.17[2]
Removal by bondholders . . . 8.18[7]
Resignation in anticipation of default . . . 8.15[5]
Revised Model Simplified Indenture (See subhead:
Revised Model Simplified Indenture)
Role of; Revised Model Simplified Indenture

... 8.17[3]

Security holders
Known defaults, notice of . . . 8.15[4]
Report to . . . 8.15[2]

Successors, appointment of; Revised Model Simpli-
fied Indenture . . . 8.12
Underwriters, affiliations between trustees and (See sub-
head: Affiliations between trustees and underwriters,
obligors, or their affiliates, prohibited)
Waiver of past defaults by vote of bondholders
... 8.18[5]

TRUSTS

Accredited investors under Regulation D
Institutional . . . 4.05[2][a]
Natural persons . . . 4.05[2][b]

Aggregation provisions, Rule 144(e) . . . 6.05[6][d][V]

Bankruptcy, exempt securities status of certificates is-
sued by receivers and trustees . . . 3.08

Collateral trust certificates; identification as securities
... 2.05[1]

Commercial trust instruments; identification as securities
... 2.05[1]

Railroad and common carrier equipment trusts, exempt
securities . . . 3.07

Real estate investment trusts (REITS), status of securi-
ties issued by . . . 2.06[3][e]

Tacking provisions, Rule 144(d) . . . 6.05[5][d][vii]

Unit investment trusts (UIT) (See UNIT INVESTMENT
TRUSTS (UIT))

Voting trust certificates; identification as securities
... 2.05[1]

TWO-STEP PRIMARY DISTRIBUTIONS
Resale exemption not available for . . . 6.02[2]

U

UIT (See UNIT INVESTMENT TRUSTS (UIT))
UNDERTAKINGS

Form F-3 registration statement . . . 7.07[2][h][i]
Form N-2 registration statement . . . 7B.04[6][j]
Form S-1 registration statement

Generally . . . 7.03[3][e]

Acceleration of effective date . . . 7.03[3][e][V]

Competitive bids . . . 7.03[3][e][iii]

Equity offerings of nonreporting registrants
... 71.03[3][e][iv]
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UNDERTAKINGS—Cont.
Form S-1 registration statement—Cont.
Liability, determination of; Rule 430A
... 7.03[3][e][vi]
Rights . . . 7.03[3][e]lii]
Rule 415 offering . . . 7.03[3][e][i]
Rule 430A . . . 7.03[2][a], [3][e][vi]
Rule 430B . . . 7.03[3][e][i]
Trust indentures, qualification of . . . 7.03[3][e][vii]
Warrants . . . 7.03[3][e][ii]
Form S-3 registration statement
Acceleration of effective date . . . 7.04[1][f][iii][E]
Annual reports . . . 7.04[1][f][iii][D]
Competitive bids . . . 7.04[1][f][iii][C]
Incorporation by reference . . . 7.04[1][f][iii][B]
Quarterly reports . . . 7.04[1][f][iii][D]
Rights . . . 7.04[1][f][iii][C]
Rule 415 offering . . . 7.04[1][f][iii][A]
Rule 430A . . . 7.04[1][f][iii][F]
Warrants . . . 7.04[1][f][iii][C]
Form S-4 registration statement . .
Shelf registration
Form S-1. . . 7.03[3][e][i]
Form S-3 . . . 7.04[1][f][iii][A]

. 7.06[1][c][iii]

UNDERWRITERS
Affiliates, sales by . . . 4.02[3][c], [3][e][iii]
Agreement . . . 7A.03[1][b]
Bankruptcy Code section 1145, transactions pursuant to
.. . 6.03[4][b][ii], [4][e][xi]
Best efforts arrangements . . . 7A.03[2]
Broker-dealers selling on commission as underwriters
... 4.02[3][h]
Cheap securities, resale of . . . 6.02[5][b];
6.03[4][e][ii]
Civil liability
False registration statement (See subhead: False reg-
istration statement)
Misstatements or omissions in registration statement
.. TA02[1][d]
Unregistered securities . .
Commissions
Dealers selling on commission as . . . 4.02[3][h]
Finders receiving percentage of underwriter’s com-

. 9.03[5][b][vii]

mission . . . 4.02[3][f]
Registration of securities . . . 7A.04[3]
Compensation

Commissions (See subhead: Commissions)
Financial Industry Regulatory Authority (FINRA)
review of . . . 7A.02[2][d]
Prospectus disclosure . . . 7.03[2][h][V]
Registration of securities . . . 7A.04[3]
Compensation securities, resale of . . . 6.02[5][b];
6.03[4][e]lii]
Controlling persons, as . . . 4.02[3][d][i]
Control securities, pledgees of . . . 4.02[3][e][V]
Corporation’s status as . . . 4.02[3][e][ii], [3][e][iii]

Dealers selling on commission as . . . 4.02[3][h]
Defined
Generally . . . 4.02[3][a], [3][e]li]
Resale exemptions, for purposes of . . . 4.02[3][a];
6.02[2]

UNDERWRITERS—Cont.
Distribution of securities
Status resulting from . . . 6.02[2]; 6.08[2][a]
View to . . . 4.02[1], [3][g]
Due diligence requirements . .
Exempt transactions
Definition of underwriter for purposes of
.. 4.02[3][al, [3]lelli]
Distribution, view to . . . 4.02[1], [3][g]
Participation in underwriting . . . 4.02[3][f]
Purchasing from issuer rules . . . 4.02[3][e][i]
Selling for issuer rules . . . 4.02[3][e][i]
Stock ownership indicating underwriter status
... 4.02[3][d][ii]
False registration statement
Defendants, underwriters as . . . 9.02[5][a]
Due diligence defense of underwriters
“Comfort letters,” reliance on accountant’s
... 9.02[12][d][EI[D], [12][d][ii][C]
Expertised portions of registration statement
... 9.02[12][d][H][C]
Non-expertised portions of registration statement
... 9.02[12][d][i][D]
WorldCom decision (See subhead: WorldCom deci-
sion)
Finders as lacking status as . . . 4.02[3][f]
Firm commitment arrangements (See FIRM COMMIT-
MENT UNDERWRITING ARRANGEMENTS)

. TA.02[1][d]; 7A.05[4]

Fractional shares, sales of . . . 4.02[3][e][iv]
Indemnification, prospectus disclosure
... 7.03[2](h][vii]

Indenture trustees, prohibited affiliations with (See
TRUST INDENTURE ACT OF 1939, subhead: Af-
filiations between trustees and underwriters, obligors,
or their affiliates, prohibited)

Intrastate exemption, effect of non-residence of under-
writers with regard to . . . 3.12[6]

Investment company, exemption from definition as
... 7B.01[4][d]

Issuers defined for purposes of determining status as;
exempt transactions for persons other than underwrit-
ers, issuers, or dealers . . . 4.02[3][d][i]

Letter of intent . . . 7A.03[1][b]

Management and policies, power to direct
... 4.02[3][d][Hi]

Managing underwriter, selection of . . . 7A.03[1][a]

Officers and directors
Control persons, as . . . 4.02[3][d][iv]

Corporation selling own shares through officers and

directors . . . 4.02[3][e][ii]
Parent companies, sales by . . . 4.02[3][e][iii]
Participation in an underwriting . . . 4.02[3][f]

Pledgees of control shares . . . 4.02[3][e][v]
Power to direct management and policies indicating
status as . . . 4.02[3][d][iii]
Presumptive underwriter doctrine . .
6.03[4][e][ix]
Prospectus (See PROSPECTUS)
Purchasing from issuer determining status as
.. 4.0203](e]ld]
Registration statement
Attorney of underwriter, functions of
. TA02[1][f]

. 6.02[5][c];

(Rel. 148-2/2024 Pub.627)



1-69

INDEX

UNIT I

[References are to sections and appendices.]

UNDERWRITERS—Cont.
Registration statement—Cont.

Drafting responsibilities . . . 7A.05[5]

Due diligence requirements . . . 7A.02[1][d];
7A.05[4]

Joint effort by underwriters in preparation of
... TA05[1]

Parties to, as . . . 7A.02[1][d]

Reorganizations under Rule 145, status as underwriter
resulting from . . . 6.02[5][c]

Representative on board of directors, prospectus disclo-
sure . . . 7.03[2][h][vi]

Resale of securities
Reorganizations under Rule 145 . . . 6.02[5][c]
Status as underwriter affecting . . . 6.02[2]
Underwriters’ compensation securities

. .. 6.02[5][b]; 6.03[4][e]lii]
Rule 144, resale of underwriters’ compensation securi-
ties . . . 6.02[5][b]; 6.03[4][e][ii]
Selection of managing underwriter . . . 7A.03[1][a]
Selling for an issuer determining status as
.. 4.02[3][e]li]
Shelf registration, due diligence requirements for
... TA.05[4]
Statement of additional information (See MUTUAL
FUNDS (OPEN-END FUNDS), subhead: Statement
of additional information, Form N-1A)
Stock ownership indicating status as . . . 4.02[3][d][ii]
Subsidiaries, sales by . . . 4.02[3][e][iii]
Syndicate, formation of . . . 7A.03[1][c]
Unit investment trusts, principal underwriter information
.. . TB.05[4][d][ii]
Unregistered securities, civil liability for offer or sale of
... 9.03[5][b][vii]
WorldCom decision
Expertised portions of registration statement
... 9.02[12][d][H][C]

Non-expertised portions of registration statement
... 9.02[12][d][i][D]

“Red flags” . . . 9.02[12][d][ii][C], [12][f]

UNIT INVESTMENT TRUSTS (UIT)
Generally . . . 7B.01[7][e]; 7B.05[1]
Affiliates of depositor . . . 7B.05[4][c][ii]
Business activities of depositor . . . 7B.05[4][c][i]
Classification as investment companies . . . 7B.01[3][c]
Controlling persons . . . 7B.05[4][c][iv]
Custodians, information regarding . . . 7B.05[4][e]
Depositor

Affiliates of . . . 7B.05[4][c][ii]

Business activities . . . 7B.05[4][c][i]

Controlling persons . . . 7B.05[4][c][iv]

Ownership of voting securities . . . 7B.05[4][c]liii]
Descriptions of trust and securities of trust

.. . 7B.05[4][b][i]-[iv]
Distribution plan . . . 7B.05[4][d][i]
Elimination and substitution of portfolio securities

... 7B.05[4][g]
Executive compensation . .
Exhibits . . . 7B.05[4][j]
Expenses . . . 7B.05[4][b][iii]
Fees . . . 7B.05[4][b][iii],[c][i]
Financial statements . . . 7B.05[4][i]

. 7B.05[4][c]lv]

UNIT INVESTMENT TRUSTS (UIT)—Cont.
Form N-7, proposed . . . 7B.05[1]
Form N-8B-2
Generally . . . 7B.01[7][e]
Compensation of officers and directors
. . . 7B.05[4][c][v]
Coordination of requirements with Form S-6
... 7B.05[2]
Custodians, information regarding . . . 7B.05[4][e]
Exhibits . . . 7B.05[4][j]
Expenses . . . 7B.05[4][b][iii]
Financial statements . . . 7B.05[4][i]
General instructions . . . 7B.05[3][a]
Insurance information . . . 7B.05[4][f]
Investment Company Act registration using
... 7B.05[1]
Loads, fees, expenses, and charges
. . . 7B.05[4][b][iii]
Offering price, determination of . . . 7B.05[4][d][iii]
Operations, information concerning
.. . 7B.05[4][b][iv]
Portfolio securities . . . 7B.05[4][b][ii]
Principal underwriter information
.. . 7B.05[4][d]lii]
Redemption
Suspension of redemption rights
.. . 7B.05[4][d][iv]
Valuation of redemption . .
Rights of security holders . .

. 7B.05[4][d][v]
. 7B.05[4][b][i]

Tax status . . . 7B.05[4][h]
Trustees, information regarding . . . 7B.05[4][e]
Form S-6

Generally . . . 7B.01[7][e]
Compensation of officers and directors
... 7B.05[4][c][v]
Coordination of requirements with Form N-8B-2
... 7B.05[2]
Custodians, information regarding . . . 7B.05[4][e]
Exhibits . . . 7B.05[4][j]
Expenses . . . 7B.05[4][b][iii]
Financial statements . . . 7B.05[4][i]
General instructions . . . 7B.05[3][b]
Insurance information . . . 7B.05[4][f]
Loads, fees, expenses, and charges
... 7B.05[4][b]liii]
Offering price, determination of . . . 7B.05[4][d][iii]
Portfolio securities . . . 7B.05[4][b][ii]
Principal underwriter information
... 7B.05[4][d][ii]
Redemption
Suspension of redemption rights
... TB.05[4][d][iv]
Valuation of redemption . .
Rights of security holders . .

. 7B.05[4][d][v]
. 7B.05[4][b][i]

Securities Act registration using . . . 7B.05[1]
Tax status . . . 7B.05[4][h]
Trustees, information regarding . . . 7B.05[4][e]
Insurance, information coverage of security holders in
... TB.05[4][f]
Integrated registration proposal, Form N-7
... TB.05[1]

Investment Company Act registration using Form
N-8B-2 . . . 7B.05[1]
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UNIT INVESTMENT TRUSTS (UIT)—Cont.
Investment contracts . . . 2.06[3][f]
Investment policy and objectives . .
Loads, fees, expenses, and charges

... 7B.05[4][b]liii],[c][i]
Offering price, determination of . . . 7B.05[4][d][iii]
Officers and directors

. 7B.05[4][g]

Compensation . . . 7B.05[4][c][v]

Information required . . . 7B.05[4][c][ii]
Operations, information concerning . . . 7B.05[4][b][iv]
Organizational information required . . . 7B.05[4][a]

Ownership of voting securities . . . 7B.05[4][c][iii]
Portfolio securities . . . 7B.05[4][b][ii], [4][g]
Post-effective period . . . 7B.02[5][b][iii]
Principal underwriter information . . . 7B.05[4][d][ii]
Redemption
Suspension of redemption rights . . . 7B.05[4][d][iv]
Valuation of redemption . . . 7B.05[4][d][v]
Rights of security holders . . . 7B.05[4][b][i]
Securities Act registration using Form S-6
... TB.05[1]
Security holders
Information regarding . . . 7B.05[4][c][ii]
Insurance coverage . . . 7B.05[4][f]
Rights . . . 7B.05[4][b][i]
Series, offerings by . . . 7B.02[5][b][iii]
Statistical information requirements . . . 7B.05[4][i]
Substitution of portfolio securities, elimination and
.. . 7B.05[4][g]
Tax status . . . 7B.05[4][h]
Trustees, information regarding . . . 7B.05[4][e]
Underwriter, principal . . . 7B.05[4][d][ii]
Voting securities, companies owning
. .. TB.05[4][c][iii]

UNREGISTERED SECURITIES

Civil liability for offer or sale of
Generally . . . 9.03[1]
Damages . . . 9.03[6]
Defendants (See subhead: Persons liable)
Elements of affirmative case . . . 9.03[3]
In pari delicto defense . . . 9.03[7]
Persons liable (See subhead: Persons liable)
Rescission as relief . . . 9.03[6]
Specific applications . . . 9.03[5][b] et seq.
Standing to sue . . . 9.03[4]
Statute of limitations (See subhead: Statute of limita-

tions under Section 12(a)(1))

Text of Section 12(a)(1) . . . 9.03[2]

Criminal prosecution for unlawful offer or sale of
... 11.02[1]

Persons liable
Generally . . . 9.03[5][a]
Accountants . . . 9.03[5][b][i]
Attorneys . . . 9.03[5][b]l[ii]
Banks and other lenders . .
Brokers . . . 9.03[5][b][iv]
Issuers . . . 9.03[5][b][vi]
Officers and directors . . . 9.03[5][b][v]
Sellers . . . 9.03[5][a]
Underwriters . . . 9.03[5][b][vii]

Recent sales, disclosure in Form S-1 registration state-
ment . . . 7.03[3][c]

. 9.03[5][b][iii]

UNREGISTERED SECURITIES—Cont.
Statute of limitations under Section 12(a)(1)
Generally . . . 9.05[4][b]
One-year period . . . 9.05[4][b][i]
Three-year period . . . 9.05[4][b][ii]

UNRESTRICTED SECURITIES
Bankruptcy Code section 1145 transactions

.. . 6.03[4][b][ii], [4][e][xi]

Foreign-acquired securities . . . 6.02[5][d]

Nonaffiliates’ resale exemption limitations on public
sales; Rule 144 . . . 6.05[3][¢]

Public offer or sale

Exemptions for
Generally . . . 6.03[4][b][ii]

Bankruptcy Code section 1145 transactions
.. . 6.03[4][b][ii], [4][e][xi]

Limitations for nonaffiliates (See subhead: Resale
exemption under Section 4(a)(1))

Purchases following sales of restricted securities, Rule

144 exemption . . . 6.05[3][d][iii]

Resale exemption under Section 4(a)(1)

Availability of . . . 6.02[2]

Limitations for public offer or sale by nonaffiliates
Generally . . . 6.02[5][a]; 6.06[1], [2]
Foreign-acquired securities . . . 6.02[5][d]
Rule 145 reorganizations affecting resales of

... 6.02[5][c]
Underwriters’ compensation securities
... 6.02[5][b]
Restricted securities (See RESTRICTED SECURITIES)
Section 3(a)(10) securities, status of . . . 6.03[4][e][V]
Section 3(a)(11) securities, status of . . . 6.03[4][e][vi]
Underwriters

Bankruptcy Code section 1145 transactions

. . . 6.03[4][b][ii], [4][e][xi]

Compensation securities for . . . 6.02[5][b];
6.03[4][e]lii]
A\
VALUE
Benefit equated with; sale of security . . . 2.08[3]

Defined . . . 2.01[3]
Employee benefit plans, sales deemed to occur in
... 2.08[10]

Exchanges of securities as sales . . . 2.08[8]

Gifts as sale of securities . . . 2.08[4]

Instrument valued, determinants separate from
... 2.01[2], [3]

Ownership, separation from . . . 2.01[2]

Reorganization distributions, effect of . . . 2.08[6]

Sale of security . . . 2.08[3]

VARIABLE ANNUITY

Exempt securities . . . 3.09[1]

VARIABLE ANNUITY CONTRACTS

Generally . . . 7B.07[1], [2][a]

Form N-3
Generally . . . 7B.01[7][f]; 7B.07[2][a]
Disclosures, particular . . . 7B.07[2][b][ii]
Requirements, general . . . 7B.07[2][b][i]
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VARIABLE ANNUITY CONTRACTS—Cont.
Form N-4
Generally . . . 7B.01[7][f]; 7B.07[2][a]
Disclosures, particular . . . 7B.07[2][c][ii]
Requirements, general . . . 7B.07[2][c][i]
Form N-6 for . . . 7B.01[7][f]; 7B.07[2][d]
Management companies (See subhead: Form N-3)
Unit investment trusts (UIT), Form N-4 for (See sub-
head: Form N-4)

VARIABLE INSURANCE SEPARATE ACCOUNTS
Investment contract status . . . 2.06[3][i]
Risk, prospectus disclosure and fund . . . 7B.08[3][c][i]

VENUE
Criminal prosecutions . . .

11.05[3]

VERTICAL COMMONALITY
Investment contracts . . . 2.06[2][b]
Trading accounts . . . 2.06[3][o]

VIATICAL SETTLEMENTS

Generally . . . 2.06[3][k]

Investment contract status
Generally . . . 2.06[3][k]
McCarran-Ferguson Act, effect of . . . 3.09[1]

VOLUME LIMITATION REQUIREMENT
Restricted and control securities, resale of (See RULE
144(e))

VOLUNTARY EXCHANGES OF SECURITIES BE-
TWEEN ISSUER AND HOLDERS

Generally . . . 3.10[1]

Availability of exemption . . . 3.10[2]

Cash payments . . . 3.10[2][b]

Commission or other remuneration for solicitation of
exchange . . . 3.10[2][d]

Domicile, change of corporate . . . 3.10[2][a]

Exchange of securities, availability depending upon
... 3.10[2][b]

Exemption requirements . . . 3.10[2]

Existing security holders, exchange only between
... 3.1012][c]

Good faith requirement . . . 3.10[2][e]
Guaranteed securities . . . 3.10[2][a], [2][f]
No-action letter . . . 3.10[2][a]

Officers and directors, commission requirements
... 3.10[2][e]

Parent company guarantors . . . 3.10[2][a]

Recapitalization, primarily used for . . . 3.10[1]
Reclassifications, use in . . . 3.10[1]

Resales . . . 3.10[3]

“Same issuer” conclusion . . . 3.10[2][a]
Single issuer requirement . . . 3.10[2][a]

Solicitation of exchange, no commission or other remu-
neration for . . . 3.10[2][d]
Standby agreements . . . 3.10[2][d]

VOTING RIGHTS

Prospectus information; Form S-4 . . . 7.06[1][b][iv] et
seq.

Roll-up transactions, voting rights of investors in; Form
S-4 .. . 7.06[1][d][iv]

VOTING SECURITIES

Defined . . . 8.13[4]

Indenture trustee’s, prohibited beneficial ownership of
... 8.13[4]

Unit investment trusts, companies owning securities of
... TB.05[4][c]liii]

VOTING TRUST CERTIFICATES
Identification as securities . . . 2.05[1]
Private offering exemption . . . 4.04[2][c][iv]

W

WAITING PERIOD

Investment companies, advertising securities of
... 7B.02[2][c]

Restricted securities sale to be followed by purchases of
unrestricted securities, Rule 144 exemption
... 6.05[3][d][iii]

Rule 134 notices . . . 7A.04[4][b]

Rule 144(c) . . . 6.05[4][c]lii]

WARRANTS
Form S-1 undertakings . .
Form S-3
Generally . . . 7.04[1][a][ii][D]
Undertakings . . . 7.04[1][f][iii][C]
Identification as securities . . . 2.05[4]
Prospectus
Description requirements . . . 7.03[2][i][iii]
Price, determination of offering . . . 7.03[2][e][ii]
Rule 144(d), effect of tacking provision of
... 6.05[5][d][xiii]
Sales of securities, as . .

. 7.03[3][e][ii]

. 2.08[9]
WEB SITES (See INTERNET)

WELL-KNOWN SEASONED ISSUERS (WKSIs)
Generally . . . 1.03[3][d][v]
Communications
Prefiling period, communications during
... TA.04[4][b]
Securities Offering Reform rules involving
. 1.03[3][d][v]
Free writing prospectus, use of . . . 7A.04[4][a]
Gun jumping violations
Communications during prefiling period
... TA.04[4][b]
Free writing prospectus, use of . . . 7A.04[4][a]
Registration statements, filing of (See REGISTRATION
STATEMENT, subhead: Well-known seasoned issuers
(WKSIs))
Shelf registration (See SHELF REGISTRATION, sub-
head: Automatic shelf registration by “well-known
seasoned issuers” (WKSIs))

WELLS PROCESS
Generally . . . 10.10[1]

Staff action memorandum, SEC . . . 10.10[3]
Wells notice
Impact of, anticipation of . . . 10.10[2]

Initial letter . .
Wells submission
Drafting . . . 10.10[5]

. 10.10[3]
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WELLS PROCESS—Cont.
Wells submission—Cont.

Filing, decision on . . . 10.10[4]

Follow-up with staff following . . . 10.10[6]
WHEN-ISSUED TRADING
Section 3(a)(10) exemption . . . 3.11[3]

WHISTLEBLOWERS
Bounty award program
Dodd-Frank Wall Street Reform and Consumer Pro-
tection Act of 2010 . . . 1.05[5]; 10.01[3]
Multiple representation and . . . 10.05[3]
Protection for
Dodd-Frank Wall Street Reform and Consumer Pro-
tection Act of 2010 . . . 10.01[3]; 11.06
Retaliation by company . . . 10.03[10]

WHISTLEBLOWERS—Cont.
Protection for—Cont.
Sarbanes-Oxley Act . . . 11.06

WIRE FRAUD
Criminal prosecutions . . . 11.03[2]

WITHDRAWAL OF REGISTRATION STATE-
MENT

Generally . . . 7A.00[8]

Investment companies, by . . . 7B.02[3][d][vi]

WITNESSES
Investigations by SEC (See INVESTIGATIONS BY
SEC)

WKSIs (See WELL-KNOWN SEASONED ISSUERS
(WKSIs))
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