PUBLICATION UPDATE

O 0O

Route to:

[ [ —

[

[

I I

ENVIRONMENTAL LAW
PRACTICE GUIDE

Publication 793 Release 91

November 2023

HIGHLIGHTS

Environmental Impact
Statements

 Features significant amend-
ments to the National Envi-
ronmental Policy Act made
by the Fiscal Responsibility
Act of 2023.

Wetlands

e Discusses the U.S. Supreme
Court’s decision in Sackett
v. EPA, which narrowed the
definition of navigable wa-
ters to apply only to those
wetlands that are relatively
permanent and have a con-
tinuous connection to inter-
state navigable waters.

New Jersey

e Reports on environmental
justice regulations finalized
by the New Jersey Depart-
ment of Environmental Jus-
tice.

Additional Updates

e Added throughout the publi-
cation are the latest statu-
tory, regulatory, and case
law developments.

Chapter 1 on Environmental Im-
pact Statements incorporates sub-
stantial amendments to the National
Environmental Policy Act (NEPA)
made by the Fiscal Responsibility
Act of 2023 (i.e., the debt ceiling
legislation). A number of the provi-
sions are intended to streamline en-
vironmental reviews and permitting
processes. Many other amendments
codify existing practices and reflect,
with some modification, the current
Council on Environmental Quality
regulations. The chapter also dis-
cusses the Biden administration’s
July 2023 proposed revisions to the
NEPA regulations.

Chapter 2 on Historic Preserva-



tion adds citations to new Ninth Cir-
cuit and D.C. Circuit decisions up-
holding presidential proclamations
that expanded the Cascade-Siskiyou
National Monument, finding that
these actions pursuant to the Antig-
uities Act were consistent with a
separate law—the Oregon and Cali-
fornia Railroad and Coos Bay Wagon
Road Grant Lands Act—that ad-
dressed management of timberlands
in southwest Oregon.

Chapter 17 on the Clean Air Act
includes recent federal circuit courts
of appeal decisions on the U.S. En-
vironmental Protection Agency’s
(EPA’s) designation of attainment ar-
eas, EPA’s consideration of state
implementation plans (SIPs) and SIP
revisions, and the application of the
Prevention of Significant Determina-
tion permitting scheme to facilities
that have been reactivated after hav-
ing been shut down.

Chapter 17C on Global Climate
Change reports on EPA’s proposed
regulations targeting greenhouse gas
emissions from new, reconstructed,
modified, and existing power plants.
The chapter also includes updates
regarding EPA’s proposed carbon di-
oxide emission standards for heavy-
duty vehicles and the National High-
way Traffic Safety Administration
proposal for fuel efficiency standards
for passenger cars, light trucks, com-
mercial pickup trucks, and work
vans. In addition, the chapter covers
the Biden administration’s initiative
to incentivize development of sus-
tainable aviation fuel, as well as a
number of litigation developments,

including the D.C. Circuit’s decision
upholding  EPA’s  “technology-
following” greenhouse gas emissions
standards for aircraft.

Chapter 19 on Wetlands features
the U.S. Supreme Court’s decision in
Sackett v. EPA limiting Clean Water
Act jurisdiction over wetlands to wet-
lands “that are ‘as a practical matter
indistinguishable from waters of the
United States.” ” This requires a dem-
onstration that the adjacent body of
water constitutes a “water of the
United States” in its own right (i.e., a
relatively permanent body of water
connected to traditional interstate
navigable waters). Second, the wet-
land must have a “continuous surface
connection with that water, making it
difficult to determine where the ‘wa-
ter’ ends and the ‘wetland’ begins.”

Chapter 20 on the Safe Drinking
Water Act discusses the D.C. Cir-
cuit’s decision vacating EPA’s 2020
withdrawal of the regulatory determi-
nation for perchlorate. The court held
that the Safe Drinking Water Act did
not permit EPA to withdraw regula-
tory determinations. The chapter also
reports on EPA’s proposed national
primary drinking water regulations
(NPDWRs) for perfluorooctanoic
acid (PFOA) and perfluorooctane sul-
fonic acid (PFOS), as well prelimi-
nary regulatory determinations and
proposed NPDWRs for four other
per- and polyfluoroalkyl substances
(PFAS) and their mixtures.

Chapter 24 on Wildlife and
Habitat Protection reports on En-

dangered Species Act regulatory up-
dates, including proposals to amend



some changes made during the
Trump administration to the criteria
for designating unoccupied critical
habitat, the definition of “foreseeable
future,” and provisions regarding
protections for threatened species,
among other proposed changes. The
U.S. Fish and Wildlife Service and
National Marine Fisheries Service
also finalized amendments that re-
move language that had restricted the
introduction of experimental popula-
tions to only a species’ ‘“historical
range.”

Chapter 72 on New Jersey adds
coverage of environmental justice
regulations finalized by the New Jer-
sey Department of Environmental
Justice in April 2023. The regulations
establish the requirements for a six-

step process that permit applicants
must follow for certain proposed fa-
cilities in overburdened communi-
ties.
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Done
O 1. Check the Title page in the front of your present Volume 1. It should indicate that your

set is filed through Release Number 90. If the set is current, proceed with the filing of this
release. If your set is not filed through Release Number 90, DO NOT file this release.
Please call Customer Services at 1-800-833-9844 for assistance in bringing your set up
to date.

O 2. This Release Number 91 contains only White Revision pages.

O 3. Circulate the “Publication Update” among those individuals interested in the contents
of this release.
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SPECIAL FILING INSTRUCTIONS

DO NOT PROCEED WITH THE FILING OF THIS RELEASE
UNTIL YOU HAVE COMPLETED THE FOLLOWING STEPS
1. Your set contains 12 volumes (Volumes 1-8, 1A, 2A, 4A and 5A). Assemble all
volumes next to each other.
2. Beginning with Volume 1, page through your volume and remove any tab cards
currently in the volume and set them aside.
3. Repeat step 2 for each volume in your set.
4. Please recycle the removed tab cards. We no longer support tab cards for this product.
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5. Once completed, please continue with the regular filing of your release 91.
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