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Chapter 1—RIGHT TO COUN-

SEL

The imposition of sentence is a

critical stage of a criminal proceed-

ing. State v. McDonald, No. 21-0796,

2023 W. Va. LEXIS 116 (Apr. 14,

2023).

The cases in which a defendant

may prevail on the ground of ineffec-

tive assistance of counsel are few and

far between one another. Nonethe-

less, to establish an ineffective assis-

tance of counsel claim, a petitioner

must demonstrate: (1) counsel’s per-

formance was deficient under an ob-

jective standard of reasonableness;



and (2) there is a reasonable probabil-

ity that, but for counsel’s unprofes-

sional errors, the result of the pro-

ceedings would have been different.

As to the first prong—the deficiency

of counsel’s performance—the Su-

preme Court of Appeals of West

Virginia has articulated the following

analysis: In reviewing counsel’s per-

formance, courts must apply an ob-

jective standard and determine

whether, in light of all the circum-

stances, the identified acts or omis-

sions were outside the broad range of

professionally competent assistance

while at the same time refraining

from engaging in hindsight or

second-guessing of trial counsel’s

strategic decisions. Thus, a reviewing

court asks whether a reasonable law-

yer would have acted, under the cir-

cumstances, as defense counsel acted

in the case at issue. However, the

court has cautioned that the court

must indulge a strong presumption

that counsel’s conduct falls within

the wide range of reasonable profes-

sional assistance. Sowards v. Ames,

No. 21-0536, 2023 W. Va. LEXIS

173 (May 15, 2023).

Chapter 3—ARREST, EXTRA-

DITION AND DETAINER

Regarding the right against self-

incrimination, it is reversible error

for the prosecutor to cross-examine a

defendant in regard to his pre-trial

silence or to comment on the same to

the jury. However, impeachment by

use of prearrest silence does not vio-

late the Fourteenth Amendment.

There is no constitutional violation

when the defendant’s silence oc-

curred prior to his or her arrest and

the giving of warnings. The protec-

tions afforded a defendant for post-

silence are generally not available for

pre-arrest silence. Impeachment by

use of prearrest silence does not vio-

late the Fourteenth Amendment.

State v. Hoard, No. 21-0764, 2023

W. Va. LEXIS 150 (Apr. 28, 2023).

Chapter 5—CONFESSIONS

A necessary predicate for finding a

confession to be involuntary is that

the confession was produced through

“coercive police activity.” State v.

Wells, No. 21-0769, 2022 W. Va.

LEXIS 720 (Dec. 6, 2022). The Wells

court also restated prior holdings:

The State may not use statements

stemming from custodial interroga-

tion of a defendant unless it proves

by a preponderance of the evidence

that the confession was voluntary

viewing the totality of the circum-

stances. The “totality of the circum-

stances” means that a court reviewing

the voluntariness of a confession

must look at both the conduct of the

police in the investigation and the

particular characteristics of the ac-

cused.

Chapter 8—JURISDICTION

AND VENUE

The West Virginia Rules of Crimi-

nal Procedure are the paramount au-

thority controlling criminal proceed-

ings before the circuit courts of this

jurisdiction. W. Va. R. Crim. P.

32(b), titled “Presentence investiga-

tion and report,” states that the pro-

bation officer shall make a presen-

tence investigation and submit a

presentence report to the sentencing



court before sentencing, unless, as

more fully explained below, certain

conditions are met. W. Va. R. Crim.

P. 32(b)(1). The presentence report

must contain defendant-specific in-

formation, including the defendant’s

history and characteristics, criminal

history, occupation, family back-

ground, education, habits and asso-

ciations, mental and physical condi-

tion, and any circumstances that,

because they affect the defendant’s

behavior, may be helpful in imposing

sentence, determining the propriety

and conditions of release on proba-

tion, or determining correctional

treatment. W. Va. R. Crim. P.

32(b)(4)(A)–(C). State v. McDonald,

No. 21-0796, 2023 W. Va. LEXIS

116 (Apr. 14, 2023).

To warrant a change of venue in a

criminal case, there must be a show-

ing of good cause therefor, the bur-

den of which rests on the defendant,

the only person who, in any such

case, is entitled to a change of venue.

The good cause must exist at the time

application for a change of venue is

made. Whether, on the showing

made, a change of venue will be

ordered, rests in the sound discretion

of the trial court, and its ruling

thereon will not be disturbed, unless

it clearly appears that the discretion

aforesaid has been abused. A present

hostile sentiment against an accused,

extending throughout the entire

county in which he is brought to trial,

is good cause for removing the case

to another county. State v. Hoard,

No. 21-0764, 2023 W. Va. LEXIS

150 (Apr. 28, 2023).

Chapter 10—GRAND JURY

AND INDICTMENTS

• USCS Fed Rules Crim

Proc, Rule 6.

The Grand Jury.

(a) Summoning a Grand

Jury.

(1) In General. When the

public interest so re-

quires, the court must

order that one or more

grand juries be sum-

moned. A grand jury

must have 16 to 23

members, and the

court must order that

enough legally quali-

fied persons be sum-

moned to meet this re-

quirement.

(2) Alternate Jurors.

When a grand jury is

selected, the court

may also select alter-

nate jurors. Alternate

jurors must have the

same qualifications

and be selected in the

same manner as any

other juror. Alternate

jurors replace jurors in

the same sequence in

which the alternates

were selected. An al-

ternate juror who re-

places a juror is sub-

ject to the same

challenges, takes the

same oath, and has the

same authority as the

other jurors.

(b) Objection to the



Grand Jury or to a

Grand Juror.

(1) Challenges. Either the

government or a de-

fendant may challenge

the grand jury on the

ground that it was not

lawfully drawn, sum-

moned, or selected,

and may challenge an

individual juror on the

ground that the juror

is not legally quali-

fied.

(2) Motion to Dismiss an

Indictment. A party

may move to dismiss

the indictment based

on an objection to the

grand jury or on an

individual juror’s lack

of legal qualification,

unless the court has

previously ruled on

the same objection un-

der Rule 6(b)(1). The

motion to dismiss is

governed by 28

U.S.C. § 1867(e). The

court must not dismiss

the indictment on the

ground that a grand

juror was not legally

qualified if the record

shows that at least 12

qualified jurors con-

curred in the indict-

ment.

(c) Foreperson and

Deputy Foreperson.

The court will appoint

one juror as the fore-

person and another as

the deputy foreperson.

In the foreperson’s ab-

sence, the deputy

foreperson will act as

the foreperson. The

foreperson may ad-

minister oaths and af-

firmations and will

sign all indictments.

The foreperson—or

another juror desig-

nated by the

foreperson—will re-

cord the number of ju-

rors concurring in ev-

ery indictment and

will file the record

with the clerk, but the

record may not be

made public unless

the court so orders.

(d) Who May Be Pres-

ent.

(1) While the Grand Jury

Is in Session. The fol-

lowing persons may

be present while the

grand jury is in ses-

sion: attorneys for the

government, the wit-

ness being questioned,

interpreters when

needed, and a court

reporter or an operator

of a recording device.

(2) During Deliberations

and Voting. No person

other than the jurors,

and any interpreter

needed to assist a

hearing-impaired or

speech-impaired ju-

ror, may be present



while the grand jury is

deliberating or voting.

(e) Recording and Dis-

closing the Proceed-

ings.

(1) Recording the Pro-

ceedings. Except

while the grand jury is

deliberating or voting,

all proceedings must

be recorded by a court

reporter or by a suit-

able recording device.

But the validity of a

prosecution is not af-

fected by the uninten-

tional failure to make

a recording. Unless

the court orders other-

wise, an attorney for

the government will

retain control of the

recording, the report-

er’s notes, and any

transcript prepared

from those notes.

(2) Secrecy.

(A) No obligation of se-

crecy may be imposed

on any person except

in accordance with

Rule 6(e)(2)(B).

(B) Unless these rules

provide otherwise, the

following persons

must not disclose a

matter occurring be-

fore the grand jury:

(i) a grand juror;

(ii) an interpreter;

(iii) a court reporter;

(iv) an operator of a re-

cording device;

(v) a person who tran-

scribes recorded testi-

mony;

(vi) an attorney for the

government; or

(vii) a person to whom dis-

closure is made under

Rule 6(e)(3)(A)(ii) or

(iii);

(3) Exceptions.

(A) Disclosure of a grand-

jury matter—other

than the grand jury’s

deliberations or any

grand juror’s vote—

may be made to:

(i) an attorney for the

government for use in

performing that attor-

ney’s duty;

(ii) any government

personnel—including

those of a state, state

subdivision, Indian

tribe, or foreign

government—that an

attorney for the gov-

ernment considers

necessary to assist in

performing that attor-

ney’s duty to enforce

federal criminal law;

or

(iii) a person authorized by

18 U.S.C. § 3322.

(B) A person to whom in-

formation is disclosed

under Rule

6(e)(3)(A)(ii) may use

that information only

to assist an attorney



for the government in

performing that attor-

ney’s duty to enforce

federal criminal law.

An attorney for the

government must

promptly provide the

court that impaneled

the grand jury with the

names of all persons

to whom a disclosure

has been made, and

must certify that the

attorney has advised

those persons of their

obligation of secrecy

under this rule.

(C) An attorney for the

government may dis-

close any grand-jury

matter to another fed-

eral grand jury.

(D) An attorney for the

government may dis-

close any grand-jury

matter involving for-

eign intelligence,

counterintelligence

(as defined in 50

U.S.C. § 3003), or

foreign intelligence

information (as de-

fined in Rule

6(e)(3)(D)(iii)) to any

federal law enforce-

ment, intelligence,

protective, immigra-

tion, national defense,

or national security

official to assist the of-

ficial receiving the in-

formation in the per-

formance of that

official’s duties. An

attorney for the gov-

ernment may also dis-

close any grand-jury

matter involving,

within the United

States or elsewhere, a

threat of attack or

other grave hostile

acts of a foreign

power or its agent, a

threat of domestic or

international sabotage

or terrorism, or clan-

destine intelligence

gathering activities by

an intelligence service

or network of a for-

eign power or by its

agent, to any appro-

priate federal, state,

state subdivision, In-

dian tribal, or foreign

government official,

for the purpose of pre-

venting or responding

to such threat or ac-

tivities.

(i) Any official who re-

ceives information un-

der Rule 6(e)(3)(D)

may use the informa-

tion only as necessary

in the conduct of that

person’s official du-

ties subject to any

limitations on the un-

authorized disclosure

of such information.

Any state, state subdi-

vision, Indian tribal,

or foreign government

official who receives



information under

Rule 6(e)(3)(D) may

use the information

only in a manner con-

sistent with any guide-

lines issued by the At-

torney General and

the Director of Na-

tional Intelligence.

(ii) Within a reasonable

time after disclosure is

made under Rule

6(e)(3)(D), an attor-

ney for the govern-

ment must file, under

seal, a notice with the

court in the district

where the grand jury

convened stating that

such information was

disclosed and the de-

partments, agencies,

or entities to which

the disclosure was

made.

(iii) As used in Rule

6(e)(3)(D), the term

“foreign intelligence

information” means:

(a) information, whether

or not it concerns a

United States person,

that relates to the abil-

ity of the United

States to protect

against:

• actual or potential at-

tack or other grave

hostile acts of a for-

eign power or its

agent;

• sabotage or interna-

tional terrorism by a

foreign power or its

agent; or

• clandestine intelli-

gence activities by an

intelligence service or

network of a foreign

power or by its agent;

or

(b) information, whether

or not it concerns a

United States person,

with respect to a for-

eign power or foreign

territory that relates

to:

• the national defense or

the security of the

United States; or

• the conduct of the for-

eign affairs of the

United States.

(E) The court may autho-

rize disclosure—at a

time, in a manner, and

subject to any other

conditions that it

directs—of a grand-

jury matter:

(i) preliminarily to or in

connection with a ju-

dicial proceeding;

(ii) at the request of a de-

fendant who shows

that a ground may ex-

ist to dismiss the in-

dictment because of a

matter that occurred

before the grand jury;

(iii) at the request of the

government, when

sought by a foreign



court or prosecutor for

use in an official

criminal investigation;

(iv) at the request of the

government if it

shows that the matter

may disclose a viola-

tion of State, Indian

tribal, or foreign

criminal law, as long

as the disclosure is to

an appropriate state,

state subdivision, In-

dian tribal, or foreign

government official

for the purpose of en-

forcing that law; or

(v) at the request of the

government if it

shows that the matter

may disclose a viola-

tion of military crimi-

nal law under the Uni-

form Code of Military

Justice, as long as the

disclosure is to an ap-

propriate military offi-

cial for the purpose of

enforcing that law.

(F) A petition to disclose

a grand-jury matter

under Rule

6(e)(3)(E)(i) must be

filed in the district

where the grand jury

convened. Unless the

hearing is ex

parte—as it may be

when the government

is the petitioner—the

petitioner must serve

the petition on, and

the court must afford a

reasonable opportu-

nity to appear and be

heard to:

(i) an attorney for the

government;

(ii) the parties to the judi-

cial proceeding; and

(iii) any other person

whom the court may

designate.

(G) If the petition to dis-

close arises out of a

judicial proceeding in

another district, the

petitioned court must

transfer the petition to

the other court unless

the petitioned court

can reasonably deter-

mine whether disclo-

sure is proper. If the

petitioned court de-

cides to transfer, it

must send to the trans-

feree court the mate-

rial sought to be dis-

closed, if feasible, and

a written evaluation of

the need for continued

grand jury secrecy.

The transferee court

must afford those per-

sons identified in Rule

6(e)(3)(F) a reason-

able opportunity to

appear and be heard.

(4) Sealed Indictment.

The magistrate judge

to whom an indict-

ment is returned may

direct that the indict-

ment be kept secret



until the defendant is

in custody or has been

released pending trial.

The clerk must then

seal the indictment,

and no person may

disclose the indict-

ment’s existence ex-

cept as necessary to

issue or execute a

warrant or summons.

(5) Closed Hearing. Sub-

ject to any right to an

open hearing in a con-

tempt proceeding, the

court must close any

hearing to the extent

necessary to prevent

disclosure of a matter

occurring before a

grand jury.

(6) Sealed Records. Re-

cords, orders, and sub-

poenas relating to

grand-jury proceed-

ings must be kept un-

der seal to the extent

and as long as neces-

sary to prevent the un-

authorized disclosure

of a matter occurring

before a grand jury.

(7) Contempt. A knowing

violation of Rule 6, or

of any guidelines

jointly issued by the

Attorney General and

the Director of Na-

tional Intelligence un-

der Rule 6, may be

punished as a con-

tempt of court.

(f) Indictment and Re-

turn. A grand jury

may indict only if at

least 12 jurors concur.

The grand jury—or its

foreperson or deputy

foreperson—must re-

turn the indictment to

a magistrate judge in

open court. To avoid

unnecessary cost or

delay, the magistrate

judge may take the re-

turn by video telecon-

ference from the court

where the grand jury

sits. If a complaint or

information is pend-

ing against the defen-

dant and 12 jurors do

not concur in the in-

dictment, the foreper-

son must promptly

and in writing report

the lack of concur-

rence to the magistrate

judge.

(g) Discharging the

Grand Jury. A grand

jury must serve until

the court discharges it,

but it may serve more

than 18 months only if

the court, having de-

termined that an ex-

tension is in the public

interest, extends the

grand jury’s service.

An extension may be

granted for no more

than 6 months, except

as otherwise provided

by statute.



(h) Excusing a Juror. At

any time, for good

cause, the court may

excuse a juror either

temporarily or perma-

nently, and if perma-

nently, the court may

impanel an alternate

juror in place of the

excused juror.

(i) “Indian Tribe” De-

fined. “Indian tribe”

means an Indian tribe

recognized by the

Secretary of the Inte-

rior on a list published

in the Federal Register

under 25 U.S.C.

§ 479a-1.

HISTORY: Amended Feb. 28,

1966, eff. July 1, 1966; April 24,

1972, eff. Oct. 1, 1972; April 26 and

July 8, 1976, eff. Aug. 1, 1976; July

30, 1977, P. L. 95-78, § 2(a), 91 Stat.

319; April 30, 1979, eff. Aug. 1,

1979; April 28, 1983, eff. Aug. 1,

1983; Oct. 12, 1984, P. L. 98-473,

Title II, § 215(f), 98 Stat. 2016; April

29, 1985, eff. Aug. 1, 1985; March 9,

1987, eff. Aug. 1, 1987; April 22,

1993, eff. Dec. 1, 1993; April 26,

1999, eff. Dec. 1, 1999; Oct. 26,

2001, P. L. 107-56, Title II, § 203(a),

115 Stat. 278; April 29, 2002, eff.

Dec. 1, 2002; Nov. 25, 2002, P. L.

107-296, Title VIII, Subtitle I, § 895,

116 Stat. 2256; Dec. 17, 2004, P. L.

108-458, Title VI, Subtitle F,

§ 6501(a), 118 Stat. 3760; April 12,

2006, eff. Dec. 1, 2006; April 26,

2011, eff. Dec. 1, 2011; April 25,

2014, eff. Dec. 1, 2014; Jan. 5, 2023,

P.L. 117-347, Title III, Subtitle B,

§ 323(a)(1)(A), 136 Stat. 6206.

Chapter 11—PLEADINGS

The Blockburger test provides:

Where the same act or transaction

constitutes a violation of two distinct

statutory provisions, the test to be

applied to determine whether there

are two offenses or only one, is

whether each provision requires

proof of a fact which the other does

not. State v. Ward, No. 21-0806,

2023 W. Va. LEXIS 209 (June 9,

2023).

Chapter 15—TRIAL AND RE-

LATED RIGHTS

Under the Due Process Clause of

the West Virginia Constitution, W.

Va. Const. art. III, § 10, and the

presumption of innocence embodied

therein, and W. Va. Const. art. III,

§ 5, relating to the right against self-

incrimination, it is reversible error

for the prosecutor to cross-examine a

defendant in regard to his pre-trial

silence or to comment on the same to

the jury. However, impeachment by

use of prearrest silence does not vio-

late the Fourteenth Amendment.

There is no constitutional violation

when the defendant’s silence oc-

curred prior to his or her arrest and

the giving of warnings. The protec-

tions afforded a defendant for post-

silence are generally not available for

pre-arrest silence. Impeachment by

use of prearrest silence does not vio-

late the Fourteenth Amendment.

State v. Hoard, No. 21-0764, 2023

W. Va. LEXIS 150 (Apr. 28, 2023)

further holding that failure to observe

a constitutional right constitutes re-

versible error unless it can be shown



that the error was harmless beyond a

reasonable doubt. See also: Sowards

v. Ames, No. 21-0536, 2023 W. Va.

LEXIS 173 (May 15, 2023).

The exclusion of the rule 609 evi-

dence was reversible error, and peti-

tioner was entitled to a new trial.

State v. Michael C., 887 S.E.2d 60

(W. Va. 2023).

Chapter 17—DEFENSES

In general, the question on review

of the sufficiency of jury instructions

is whether the instructions as a whole

were sufficient to inform the jury

correctly of the particular law and the

theory of defense. The appellate

court asks whether: (1) the instruc-

tions adequately stated the law and

provided the jury with an ample un-

derstanding of the law, (2) the in-

structions as a whole fairly and ad-

equately treated the evidentiary

issues and defenses raised by the

parties, (3) the instructions were a

correct statement of the law regard-

ing the elements of the offense, and

(4) the instructions meaningfully

conveyed to the jury the correct bur-

dens of proof. Thus, a jury instruction

is erroneous if it has a reasonable

potential to mislead the jury as to the

correct legal principle or does not

adequately inform the jury on the

law. An erroneous instruction re-

quires a new trial unless the error is

harmless. State v. Hoard, No. 21-

0764, 2023 W. Va. LEXIS 150 (Apr.

28, 2023).

Chapter 22—APPEALS AND

COLLATERAL ATTACKS

Although the Supreme Court of

Appeals of West Virginia liberally

construes briefs in determining issues

presented for review, issues which

are not raised, and those mentioned

only in passing but are not supported

with pertinent authority, are not con-

sidered on appeal. Sowards v. Ames,

No. 21-0536, 2023 W. Va. LEXIS

173 (May 15, 2023).

Chapter 27—RIGHTS OF INDI-

GENTS

West Virginia Code § 62-12-9.

Conditions of release on proba-
tion. [Effective May 31, 2023]

(a) Release on probation is con-
ditioned upon the following:

(1) That the probationer
may not, during the
term of his or her pro-
bation, violate any
criminal law of this or
any other state or of
the United States;

(2) That the probationer
may not, during the
term of his or her pro-
bation, leave the state
without the consent of
the court which placed
him or her on proba-
tion;

(3) That the probationer
complies with the
conditions prescribed
by the court for his or
her supervision by the
probation officer;

(4) That in every case in
which the probationer
has been convicted of
an offense set forth in
§ 61-3C-14b, § 61-8-
12, § 61-8A-1 et seq.,
§ 61-8B-1 et seq.,



§ 61-8C-1 et seq., and
§ 61-8D-1 et seq. of
this code against a
child, the probationer
may not live in the
same residence as any
minor child, nor exer-
cise visitation with
any minor child, and
may have no contact
with the victim of the
offense: Provided,
That the probationer
may petition the court
of the circuit in which
he or she was con-
victed for a modifica-
tion of this term and
condition of his or her
probation and the bur-
den rests upon the
probationer to demon-
strate that a modifica-
tion is in the best in-
terest of the child;

(5) That the probationer
pay a fee, not to ex-
ceed $20 per month,
to defray costs of su-
pervision: Provided,
That the court con-
ducts a hearing prior
to imposition of pro-
bation and makes a
determination on the
record that the of-
fender is able to pay
the fee without undue
hardship. All moneys
collected as fees from
probationers pursuant
to this subdivision
shall be deposited
with the circuit clerk
who shall, on a
monthly basis, remit
the moneys collected

to the State Treasurer
for deposit in the state
General Revenue
Fund; and

(6) That the probationer is
required to pay the fee
described in § 62-
11C-4 of this code:
Provided, That the
court conducts a hear-
ing prior to imposition
of probation and
makes a determination
on the record that the
offender is able to pay
the fee without undue
hardship.

(b) In addition, the court may
impose, subject to modifica-
tion at any time, any other
conditions which it may de-
termine advisable, includ-
ing, but not limited to, any
of the following:

(1) That the probationer
make restitution or
reparation, in whole
or in part, immedi-
ately or within the pe-
riod of probation, to
any party injured by
the crime for which he
or she has been con-
victed: Provided, That
the court conducts a
hearing prior to impo-
sition of probation and
makes a determination
on the record that the
offender is able to pay
restitution without un-
due hardship;

(2) That the probationer
pays any fine assessed
and the costs of the
proceeding in install-



ments directed by the
court: Provided, That
the court conduct a
hearing prior to impo-
sition of probation and
makes a determination
on the record that the
offender is able to pay
the costs without un-
due hardship;

(3) That the probationer
makes contributions
from his or her earn-
ings, in sums directed
by the court, for the
support of his or her
dependents; and

(4) That the probationer,
in the discretion of the
court, is required to
serve a period of con-
finement in the jail of
the county in which he
or she was convicted
for a period not to ex-
ceed one third of the
minimum sentence es-
tablished by law or
one third of the least
possible period of
confinement in an in-
determinate sentence,
but in no case may the
period of confinement
exceed six consecu-
tive months. The court
may sentence the de-
fendant within the six-
month period to inter-
mittent periods of
confinement includ-
ing, but not limited to,
weekends or holidays
and may grant to the
defendant intermittent
periods of release in
order that he or she

may work at his or her
employment or for
other reasons or pur-
poses as the court may
determine appropri-
ate: Provided, That
the provisions of § 62-
11A-1 et seq. of this
code do not apply to
intermittent periods of
confinement and re-
lease except to the ex-
tent directed by the
court. If a period of
confinement is re-
quired as a condition
of probation, the court
shall make special
findings that other
conditions of proba-
tion are inadequate
and that a period of
confinement is neces-
sary.

(c) Circuit courts may impose,
as a condition of probation,
participation in a day report
center.

(1) To be eligible, the
probationer shall be
identified as moderate
to high risk of reoff-
ending and moderate
to high criminogenic
need, as determined
by the standardized
risk and needs assess-
ment adopted by the
Supreme Court of Ap-
peals of West Virginia
under § 62-12-6(d) of
this code, and applied
by a probation officer
or day report staff. In
eligible cases, circuit
courts may impose a
term of up to one year:



Provided, That not-
withstanding the re-
sults of the standard-
ized risk and needs
assessment, a judge
may impose, as a term
of probation, partici-
pation in a day report
center program upon
making specific writ-
ten findings of fact as
to the reason for de-
parting from the re-
quirements of this
subdivision.

(2) The day report center
staff shall determine
which services a per-
son receives based on
the results of the stan-
dardized risk and
needs assessment and
taking into consider-
ation the other condi-
tions of probation set
by the court.

(d) HISTORY: 1939, c. 27,
§ 9; 1953, c. 62; 1983, c. 59;
1991, c. 34; 1992, c. 52;
1993, c. 56; 1994, 1st Ex.
Sess., c. 23; 2001, c. 69;
2013, c. 161, effective July
12, 2013; 2023, c. 106, ef-
fective May 31, 2023.

For the purposes of this article,

“day report center” means a court-

operated or court-approved facility

where persons ordered to serve a

sentence in this type of facility are

required to report under the terms and

conditions set by the court for pur-

poses which include, but are not lim-

ited to, counseling, employment

training, alcohol or drug testing, or

other medical testing.

* * * * * *

West Virginia Code § 29-21-

13a.

Compensation and expenses for

panel attorneys.

(a) All panel attorneys shall
maintain detailed and accu-
rate records of the time ex-
pended and expenses in-
curred on behalf of eligible
clients, and which records
are to be maintained in a
form that will enable the
attorney to determine for
any day the periods of time
expended in tenths of an
hour on behalf of any eli-
gible client and the total
time expended in tenths of
an hour on that day on be-
half of all eligible clients:
Provided, That in no event
may panel attorneys be re-
quired to maintain or submit
the actual start and finish
times of work performed.

(b) Upon completion of each
case, exclusive of appeal,
panel attorneys shall submit
to Public Defender Services
a voucher for services. Pub-
lic Defender Services shall
electronically acknowledge
the submission of a voucher.
Claims for fees and expense
reimbursements shall be
submitted to Public De-
fender Services on forms
approved by the executive
director. The executive di-
rector shall establish guide-
lines for the submission of
vouchers and claims for fees
and expense reimburse-
ments under this section.



Claims submitted more than
90 business days after the
last date of service shall be
rejected unless, for good
cause, the appointing court
authorizes in writing an ex-
tension.

(c) Public Defender Services
shall review the voucher to
determine if the time and
expense claims are reason-
able, necessary, and valid. A
voucher found to be correct
shall be processed and pay-
ment promptly directed
within 45 business days of
submission of the voucher.

(d)(1) If Public Defender
Services rejects a
voucher, the attorney
submitting the
voucher shall be noti-
fied electronically of
the rejection and pro-
vided detailed reasons
for the rejection
within 30 business
days of submission of
the voucher. The at-
torney may resubmit
the voucher accompa-
nied by copies of his
or her records sup-
porting the voucher
and certification from
the appointing court
that the services or ex-
penses were per-
formed or incurred,
and were reasonable
and necessary, within
15 business days of
receipt of notification.
The executive director
shall make a final
agency decision re-
garding the rejection

of the voucher within
15 business days of
receipt of the submit-
ted records and certi-
fication. Under no cir-
cumstances may the
executive director
have the authority or
require any panel at-
torney to submit privi-
leged client informa-
tion.

(2) If the final agency de-
cision is to reject the
voucher, Public De-
fender Services shall
request review of the
final agency decision
by motion to the ap-
pointing court filed
within 15 business
days of notice of the
final agency decision.
After a hearing pro-
viding the attorney
and Public Defender
Services an opportu-
nity to be heard, the
appointing court shall
have final authority to
resolve the issue of
payment and to order
all remedies available
under the West Vir-
ginia Rules of Civil
Procedure.

(e) If Public Defender Services
reduces the amount of com-
pensation claimed or reim-
bursement requested, the at-
torney submitting the
voucher shall be notified
electronically of the reduc-
tion and detailed reasons for
the reduction within 30
business days of the submis-



sion of the voucher. The
attorney may:

(1) Agree with the reduc-
tion and certify his or
her agreement elec-
tronically to Public
Defender Services
which shall then pro-
ceed to process pay-
ment; or

(2) Disagree with the re-
duction and request
payment of the re-
duced amount while
preserving the ability
to contest the reduc-
tion;

(3) An attorney proceed-
ing pursuant to this
subsection shall in-
form Public Defender
Services of his or her
decision by electronic
means within 15 busi-
ness days of receipt of
the notice of reduc-
tion. If there is no
communication from
the attorney within 15
business days of re-
ceipt of the notice of
reduction, then the re-
duction is deemed to
be accepted by the at-
torney;

(4) The attorney may sub-
mit records and certi-
fication from the ap-
pointing court that the
services or expenses
reflected in the
amount reduced were
performed or incurred
and were reasonable
and necessary. The
executive director

shall then make a final
agency decision re-
garding the reduction
within 15 business
days of receipt of the
submitted records and
certification. Under no
circumstances may
the executive director
have the authority to
require any panel at-
torney to submit privi-
leged client informa-
tion;

(5) If the attorney dis-
agrees with the final
agency decision, and
the attorney and the
executive director
cannot reach an agree-
ment regarding the re-
duction within 15
business days of the
receipt of the notice of
the final agency deci-
sion, Public Defender
Services shall request
review of the final
agency decision by
motion to the appoint-
ing court filed within
15 business days of
notice of the final
agency decision. After
a hearing providing
the attorney and Pub-
lic Defender Services
an opportunity to be
heard, the appointing
court shall have final
authority to resolve
the issue of payment,
and to order all rem-
edies available under
the West Virginia
Rules of Civil Proce-
dure;



(6) If there is no commu-
nication from Public
Defender Services
within 30 business
days of the submis-
sion of the voucher,
the voucher is deemed
to have been approved
for payment without
reduction.

(f) Notwithstanding any provi-
sions of this code to the
contrary, the executive di-
rector may employ in-house
counsel to represent Public
Defender Services in hear-
ings held pursuant to this
article.

(g) Except for the emergency
rule-making provision set
forth in § 29-21-6(h) of this
code, the provisions of the
amendments to this article
enacted during the 2019
regular session of the Legis-
lature shall be effective July
1, 2019.

(h) Notwithstanding any other
provision of this section to
the contrary, Public De-
fender Services may pay by
direct bill, prior to the
completion of the case, liti-
gation expenses incurred by
attorneys appointed under
this article.

(i) Notwithstanding any other
provision of this section to
the contrary, a panel attor-
ney may be compensated for
services rendered and reim-
bursed for expenses in-
curred prior to the comple-
tion of the case where: (1)
More than six months have
expired since the com-

mencement of the panel at-
torney’s representation in
the case; and (2) no prior
payment of attorney fees has
been made to the panel at-
torney by Public Defender
Services during the case.
The executive director, in
his or her discretion, may
authorize periodic payments
where ongoing representa-
tion extends beyond six
months in duration. The
amounts of any fees or ex-
penses paid to the panel at-
torney on an interim basis,
when combined with any
amounts paid to the panel
attorney at the conclusion of
the case, shall not exceed
the limitations on fees and
expenses imposed by this
section.

(j) In each case in which a
panel attorney provides le-
gal representation under this
article, and in each appeal
after conviction in circuit
court, the panel attorney
shall be compensated at the
following rates for actual
and necessary time ex-
pended for services per-
formed and expenses in-
curred subsequent to the
effective date of this article:

(1) For attorney’s work
performed out of
court, compensation
shall be at the rate of
$60 per hour.

Out-of-court work includes, but is
not limited to, travel, interviews of
clients or witnesses, preparation of
pleadings, and prehearing or pretrial
research;



(2) For attorney’s work
performed in court,
compensation shall be
at the rate of $80 per

hour.In-court work in-
cludes, but is not lim-
ited to, all time spent
awaiting hearing or
trial before a judge,
magistrate, special
master, or other judi-
cial officer;

(3) Compensation for le-
gal services per-
formed for a panel at-
torney by a paralegal
out-of-court is to be
calculated using a rate
of $20 per hour and no
such compensation is
to be paid for in-court
services performed for
a panel attorney by a
paralegal absent prior
approval of the circuit
court before whom the
panel attorney is ap-
pearing and subject to
maximum reimburse-
ment amounts set by
agency rule;

(4) The maximum
amount of compensa-
tion for out-of-court
and in-court work un-
der this subsection is
as follows: For pro-
ceedings of any kind
involving felonies for
which a penalty of life
imprisonment may be
imposed, the amount
as the court may ap-
prove; for all other eli-
gible proceedings,
$4,500 unless the
court, for good cause

shown, approves pay-
ment of a larger sum.

(k) Actual and necessary ex-
penses incurred in providing
legal representation for pro-
ceedings of any kind involv-
ing felonies for which a pen-
alty of life imprisonment
may be imposed, including,
but not limited to, expenses
for travel, transcripts, sala-
ried or contracted investiga-
tive services, and expert
witnesses, shall be reim-
bursed in an amount as the
court may approve. For all
other eligible proceedings,
actual and necessary ex-
penses incurred in providing
legal representation, includ-
ing, but not limited to, ex-
penses for travel, tran-
scripts, salaried or
contracted investigative ser-
vices and expert witnesses,
shall be reimbursed to a
maximum of $2,500 unless
the court, for good cause
shown, approves reimburse-
ment of a larger sum.

(l) Expense vouchers shall spe-
cifically set forth the nature,
amount, and purpose of ex-
penses incurred and shall
provide receipts, invoices,
or other documentation re-
quired by the executive di-
rector and the State Auditor
as follows:

(1) Reimbursement of ex-
penses for production
of transcripts of pro-
ceedings reported by a
court reporter is lim-
ited to the cost per
original page and per



copy page as set forth
in § 51-7-4 of this
code;

(2) There may be no re-
imbursement of ex-
penses for or produc-
tion of a transcript of a
preliminary hearing
before a magistrate or
juvenile referee, or of
a magistrate court
trial, where the hear-
ing or trial has also
been recorded elec-
tronically in accor-
dance with the provi-
sions of § 50-5-8 of
this code or court rule;

(3) Reimbursement of the
expense of an appear-
ance fee for a court
reporter who reports a
proceeding other than
one described in sub-
division (2) of this
subsection is limited
to $25. Where a tran-
script of a proceeding
is produced, there
may be no reimburse-
ment for the expense
of any appearance fee;

(4) Except for the appear-
ance fees provided in
this subsection, there
may be no reimburse-
ment for hourly court
reporters’ fees or fees
for other time ex-
pended by the court
reporter, either at the
proceeding or travel-
ing to or from the pro-
ceeding;

(5) Reimbursement of the
cost of transcription of

tapes electronically
recorded during pre-
liminary hearings or
magistrate court trials
is limited to $1 per
page;

(6) Reimbursement for
any travel expense in-
curred in an eligible
proceeding is limited
to the rates for the re-
imbursement of travel
expenses established
by rules promulgated
by the Governor pur-
suant to the provisions
of § 12-8-11 of this
code and administered
by the Secretary of the
Department of Ad-
ministration pursuant
to the provisions of
§ 5A-3-48 of this
code;

(7) Reimbursement for
investigative services
is limited to a rate of
$30 per hour for work
performed by an in-
vestigator.

(m) For purposes of compensa-
tion under this section, an
appeal from magistrate
court to circuit court, an ap-
peal from a final order of the
circuit court, or a proceed-
ing seeking an extraordinary
remedy made to the Su-
preme Court of Appeals
shall be considered a sepa-
rate case.

(n) Vouchers submitted under
this section shall specifically
set forth the nature of the
service rendered, the stage
of proceeding or type of



hearing involved, the date
and place the service was
rendered, and the amount of
time expended in each in-
stance. All time claimed on
the vouchers shall be item-
ized to the nearest tenth of
an hour. If the charge
against the eligible client for
which services were ren-
dered is one of several
charges involving multiple
warrants or indictments, the
voucher shall indicate the
fact and sufficiently identify
the several charges so as to
enable Public Defender Ser-
vices to avoid a duplication
of compensation for ser-
vices rendered. The execu-
tive director shall refuse to
requisition payment for any
voucher which is not in con-
formity with the record-
keeping, compensation, or
other provisions of this ar-
ticle or the voucher guide-
lines established issued pur-
suant to this article and in
such circumstance shall re-
turn the voucher to the court
or to the service provider for
further review or correction.

(o) Vouchers submitted under
this section shall be reim-
bursed within 90 days of
receipt. Reimbursements af-
ter 90 days shall bear inter-
est from the 91st day at the
legal rate in effect for the
calendar year in which pay-
ment is due.

(p) Vouchers submitted for fees
and expenses involving
child abuse and neglect
cases shall be processed for
payment before processing

vouchers submitted for all
other cases.

(q) Upon a dismissal of or a
finding of not guilty con-
cerning a criminal charge,
should the charge or charges
for which the indigent de-
fendant was afforded coun-
sel qualify for an expunge-
ment of charges under § 61-
11-25 of this code, the
defendant shall be afforded
continued representation
upon the terms specified in
this section. The Panel At-
torney shall include the ser-
vices performed by panel at-
torneys in regard to an
expungement on the same
voucher or a subsequent
voucher submitted concern-
ing the same case number as
the one submitted to Public
Defender Services for the
underlying criminal charge
or charges. The maximum
amount of compensation for
out-of-court and in-court
work under this section shall
be limited to $1,000 for ex-
pungement services in addi-
tion to the limits imposed on
the underlying criminal
charge or charges, unless
the court, for good cause
shown, approves payment
of a larger sum. The actual
and necessary expenses in-
curred in providing legal
representation for expunge-
ment proceedings under this
section shall be reimbursed
to a maximum of $500 un-
less the court, for good
cause shown, approves re-
imbursement of a larger
sum.



HISTORY: 1990, c. 154; 1996, c.
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