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Longshore Desk Book

• Vol. B has been updated.

Commentary

• “Department of Labor
Launches Initiatives to Make
Government More Effec-
tive,” by John E.
Kawczynski, Field &
Kawczynski, LLC, South
Amboy, New Jersey.

Currency of Decisions

• There are no BRB decisions
in this release.

• Unpublished BRB decisions
are current through May 8,
2020.

• Federal court opinions are
current through February 14,
2020.

eBook and DVD

• The full archive of BRBS
Longshore Reporter is avail-
able on both eBook and
DVD. For pricing and other
inquiries, please contact
Customer Support at (800)
833-9844 or at customer.
support@lexisnexis.com.

Reader Submissions

• If you have an ALJ case,
unpublished federal court
opinion, or unpublished
Benefits Review Board opin-
ion that discusses a signifi-
cant issue under the
LHWCA, we encourage you
to submit a copy via email to
Robin.E.



Kobayashi@lexisnexis.com
for our consideration.

CONTENTS OF THIS RE-
LEASE

UNPUBLISHED BENEFITS
REVIEW BOARD OPINIONS

AND DECISIONS

JOHNSON v. PORTS

AMERICA, INC., 54 BRBS

15(UBD)

COURSE OF EMPLOYMENT;

“COMING AND GOING” RULE.

BRB, in unpublished decision, af-

firmed ALJ’s Order granting

employer/carrier’s Motion for Re-

consideration of Order Denying

Employer/Carrier’s Motion for Sum-

mary Decision, where BRB found

undisputed evidence indicated claim-

ant sustained injuries when train

struck claimant’s private vehicle after

he left work, BRB held ALJ correctly

rejected claimant’s contention that

his on-call status and accompanying

restrictions qualified him for “emer-

gency call” exception for two rea-

sons: (1) ALJ correctly found claim-

ant was not responding to employer’s

recall at time of accident, claimant’s

injury occurred while he was on per-

sonal mission after end of shift, not

while returning to work, and (2) ALJ

correctly held paid “on-call status”

and its accompanying restrictions

were insufficient to establish excep-

tion to coming and going rule

PITRE v. HUNTINGTON IN-

GALLS, INC. (AVONDALE OP-

ERATIONS), 54 BRBS 21(UBD)

SETTLEMENTS; BAR TO

LHWCA BENEFITS. BRB, in un-

published decision, affirmed ALJ’s

order granting employer’s motion for

summary decision and dismissing

claim, where BRB found claimants

filed negligence suit against em-

ployer and third parties in state court

alleging decedent’s death was related

to workplace asbestos exposure, case

was removed to federal court, where

court granted employer’s motion for

summary judgment on basis that

claimants’ exclusive remedy against

employer was under LHWCA, claim-

ants subsequently filed claim under

LHWCA, meanwhile claimants’ tort

claims against other parties pro-

ceeded and were ultimately settled,

employer filed discovery requests

seeking information about tort settle-

ments, but claimants did not comply,

contending that to do so violated

confidentiality provisions in settle-

ment agreements, ALJ ordered

claimants to comply with discovery

request, but claimants refused, and

BRB found that although burden to

establish defense under 33 U.S.C.S.

§ 933(g) was on employer, ALJ ap-

propriately found claimants’ refusal

to comply with ALJ’s order to dis-

close settlement agreements pre-

vented employer from accessing in-

formation necessary for its defense,

and ALJ appropriately drew adverse

inference against claimants and

found employer established elements

of defense under 33 U.S.C.S.

§ 933(g)

FEDERAL COURT OPIN-
IONS

ZARADNIK v. DUTRA

GROUP, INC., 2020 U.S. App.

LEXIS 3973, 54 BRBS 45(CRT)



ATTORNEY FEES; APPEALS

TO BRB; INTERLOCUTORY OR-

DERS. Ninth Circuit, in unpublished

decision, reviewing BRB’s decision

affirming ALJ’s order deferring rul-

ing on petition for attorney’s fees and

costs until after resolution of separate

appeal on merits of compensation

award, dismissed claimant’s petition

for lack of jurisdiction, and denied

claimant’s alternative request for writ

of mandamus, where Ninth Circuit

found petition for review was not

moot, but review under collateral or-

der doctrine was not appropriate

since disputed question had not been

“conclusively determined” (ALJ de-

ferred counsel’s fee petition until all

appeals were exhausted), Ninth Cir-

cuit held disputed question was fee

petition in its entirety and not merely

timing of ALJ’s consideration of fee

petition, Ninth Circuit held claimant

had not identified provision of

LHWCA that required fee petitions

to be adjudicated within certain time-

frame, and had not shown claimed

error was clear since claimant had not

suffered irreparable injury that could

not be corrected upon review of final

action by BRB

SERV. EMPLOYEES INT’L,

INC. v. DIRECTOR, OWCP

(DILL), 2020 U.S. App. LEXIS

4908, 54 BRBS 47(CRT)

DEFENSE BASE ACT; DEATH

BENEFITS; SUICIDE; PRESUMP-

TION OF COMPENSABILITY. In

case arising under Defense Base Act

(42 U.S.C.S. § 1651 et seq.) exten-

sion to LHWCA (33 U.S.C.S. § 901

et seq.), Ninth Circuit, in unpublished

decision, reviewing BRB’s decision

affirming ALJ’s order awarding death

benefits and funeral expenses, denied

petition for review, where Ninth Cir-

cuit found ALJ adequately reviewed

evidence and found Dill established

that husband‘s suicide followed caus-

ally from direct and unbroken chain

of events related to his war zone

employment with Service Employees

International, ALJ detailed record

evidence of Dill‘s husband‘s trau-

matic experiences in Iraq, and cred-

ited opinion of Dill‘s expert, which

concluded that stresses of work in

Iraq, when combined with stress of

physical separation, produced in-

creasing emotional distance, emo-

tional intensity, distortion, erratic be-

havior, and finally Dill‘s husband‘s

suicide, and Ninth Circuit found sub-

stantial evidence supported ALJ‘s

findings

ALJ OPINIONS

CHRISTIE v. BATH IRON

WORKS CORP., 54 BRBS

559(ALJ)

PRESUMPTION OF COMPEN-

SABILITY. ALJ held presumption of

compensability of 33 U.S.C.S.

§ 920(a) applied to right finger injury

claim and resulting claim for death

benefits, that presumption was rebut-

ted by employer, and considering

evidence as whole, claimant estab-

lished that decedent’s right index fin-

ger injury at work aggravated and

accelerated his underlying diseases,

namely his diabetes, renal insuffi-

ciency, hypertension and hyperlipid-

emia, and resulted in his death, where

ALJ found claimant credibly testified



husband cut finger at work on

4/7/2014, that his finger turned red

and puffy within two days, that

claimant’s husband was taken to hos-

pital for treatment, and where claim-

ant’s medical experts credibly opined

that it was more probable than not

that decedent’s 4/7/2014 work injury

aggravated decedent’s underlying

conditions and resulted in his death

DUSENDSCHON v. MATSON

TERMINALS, INC., 54 BRBS

569(ALJ)

SUBJECT MATTER JURISDIC-

TION. ALJ held he had no jurisdic-

tion under LHWCA over claim that

employer owed claimant additional

monies to cover tax liability caused

by claimant’s receipt of long-term

sick leave benefits provided by em-

ployer as part of collective bargain-

ing agreement in connection with

claimant’s work-related right foot in-

jury on 7/18/2017, where ALJ found

there was no dispute over claimant’s

entitlement to benefits, all benefits

due under LHWCA had been paid to

and received by claimant, ALJ found

dispute thus did not turn on amount

of benefits to which claimant was

entitled under LHWCA, but rather

related to rights of parties pursuant to

private contract

BEXLEY v. HUNTINGTON IN-

GALLS INC. (PASCAGOULA

OPERATIONS), 54 BRBS

583(ALJ)

NOTICE TO FILE CLAIM:

STATUTE OF LIMITATIONS. ALJ

held bilateral knee injury claim was

time-barred under 33 U.S.C.S.

§ 913(a), where ALJ determined that

claimant should have been aware of

relationship between her knee condi-

tion, employment, and prior disabil-

ity no later than 11/5/2014, which

was more than three years prior to

filing her LS-203

CCANTO RODRIGUEZ v.

TRIPLE CANOPY, INC., 54

BRBS 597(ALJ)

DEFENSE BASE ACT; MEDI-

CAL EXPENSES. In case arising

under Defense Base Act (42 U.S.C.S.

§ 1651 et seq.) extension to LHWCA

(33 U.S.C.S. § 901 et seq.), ALJ held

claimant was not entitled to disability

compensation for hearing loss and

psychological injuries suffered while

working for employer in Iraq from on

or about 11/19/2006, to on or about

2/18/2010, but was entitled to medi-

cal benefits under 33 U.S.C.S.

§ 907(a), where ALJ found presump-

tion of compensability of 33 U.S.C.S.

§ 920(a) applied to claim of hearing

loss and psychological injuries while

working for employer, that presump-

tion was rebutted as to claim for

psychological injury, but not for

hearing loss, and considering evi-

dence as whole, claimant proved by

preponderance of evidence that he

sustained psychological injuries and

hearing loss due to mortar attack and

other conditions during his employ-

ment, and that employer was accord-

ingly liable for all present and future

reasonable and necessary medical

treatment, pursuant to 33 U.S.C.S.

§ 907(a)

EFIMENKO v. FOSS MARI-

TIME CO., 54 BRBS 613(ALJ)

PRESUMPTION OF COMPEN-



SABILITY. ALJ held presumption of

compensability of 33 U.S.C.S.

§ 920(a) applied to claim of left hip,

left knee, back, right hip, and right

knee injury allegedly sustained while

working for employer on 12/15/2008,

that presumption was not rebutted as

to claimant’s left hip, left knee, and

back, but rebutted as to claimed in-

jury to right hip and right knee, that

causation was accordingly estab-

lished as to claimant’s left hip, left

knee, and back injury, but consider-

ing evidence as whole, claimant

failed to establish right hip and right

knee arthritis, replacement and par-

tial knee replacement was related to

12/15/2008 injury, where employer’s

medical expert observed long gap in

time (more than four years) between

claimant’s reaching MMI following

left hip and left knee replacements, in

2011, and pain and resulting surger-

ies on claimant’s right side, claim-

ant’s physician’s statement that right

side arthritis could be work-related

was not sort of reasoned and sup-

ported medical opinion required to

meet claimant’s causation burden

LYNN v. KNIGHT, INC. (F/K/A

KINDER MORGAN, INC.), 54

BRBS 629(ALJ)

MODIFICATION. ALJ denied

claimant’s request for supplemental

order requiring employer to provide

requested medical care for trigger

fingers on left hand, where ALJ

found record indicated claimant did

not report trigger finger condition

until more than one year after end of

his employment with employer,

medical expert credibly testified that

it would be difficult to conclude that

there was causal connection between

employment and trigger finger condi-

tion where condition did not manifest

itself within one year of claimant’s

employment, and ALJ found claim-

ant had not presented prima facie

case for modification under 33

U.S.C.S. § 922

RANA v. INTERNEWS, 54

BRBS 643(ALJ)

DEFENSE BASE ACT; TEMPO-

RARY DISABILITY; SHELTERED

EMPLOYMENT. In case arising un-

der Defense Base Act (42 U.S.C.S.

§ 1651 et seq.) extension to LHWCA

(33 U.S.C.S. § 901 et seq.), ALJ held

employer was liable for all past, pres-

ent, and future reasonable and neces-

sary medical treatment related to

claimant’s right shoulder and post-

traumatic stress psychological inju-

ries arising from 7/11/2016 attack in

Juba, South Sudan (claimant was em-

ployed by employer as operations

advisor), pursuant to 33 U.S.C.S.

§ 907(a), and ALJ held further that

employer’s subsequent assignment of

claimant to remote work position in

Manila until employer ended its

South Sudan program on 3/31/2017

(claimant’s employment with em-

ployer ended entirely on 6/30/2017),

was not sheltered employment,

where ALJ found claimant did not

assert she could not perform opera-

tion advisor duties from Manila, Phil-

ippines, but asserted instead that em-

ployer did not give her enough to do

in Manila, ALJ found record indi-

cated claimant could not have re-

turned to South Sudan during period



because of upheaval and dangers in-

volved in being at that location, and

that even through upheaval, em-

ployer tailored remote Manila posi-

tion to avoid returning claimant to

war zone, maintained contact with

claimant, assigned her some duties

that furthered employer’s mission,

and continued to pay claimant and

discuss other assignments
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BRBS Commentary September 2020

Department of Labor Launches Initiatives to Make Government More Effective

By John E. Kawczynski, Field & Kawczynski, LLC, South Amboy, New Jersey

On June 24, 2020, Government Executive Daily published an op-ed by Deputy Secretary of Labor Patrick Pizzalla

in which he set forth three initiatives recently undertaken by the Department of Labor to make the Department of

Labor more effective in carrying out its mission.1 The first two initiatives relate to reforming how the Department of

Labor collects outstanding debts and oversees the decisions issued by the Administrative Review Board. Those two

initiatives will have no direct impact on how the Department of Labor adjudicates Longshore cases. However, the

third initiative may be of interest to Longshore practitioners. Specifically, this third initiative seeks to introduce more

transparency for how long it takes the Office of Administrative Law Judges (“OALJ”) to adjudicate cases across all

program areas including the Longshore Act and its extensions. In his op-ed, Deputy Secretary Pizzalla wrote that by

making information about the length of time cases and dispositive motions have been pending, it will allow the public

a greater understanding of the amount of time they should expect it will take to have their case decided.

The OALJ initiative was launched in a May 27, 2020 Memorandum sent to Chief Judge Stephen Henley by Deputy

Secretary Pizzella in which he instructed OALJ to compile the following information of a quarterly basis:2

1. Number of dispositive motions that have been pending more than six months;

2. Number of cases that have been pending for more than two years;

3. The number of cases where the record has been closed more than six months but decision has been issued;

and

4. Average number of months it took to complete a case decided over the last six months broken down by case

type.

The memo further instructs that this data should be broken down by District Office and include the case name and

docket numbers of the cases that exceed the age targets. In addition to submitting this information to the Secretary

of Labor for review, the memo states that this information should be posted on the OALJ website for the public to

see.

According to the memo, there are currently over 7,000 cases pending before OALJ, some of which are over three

years old. The memo also states that according to the American Bar Association “a properly functioning state trial

court system should resolve 90% of civil cases within 12 months of when they are filed. . . “ However, the memo

does not say whether such a “properly functioning” state court system exists.

Long-time Longshore practitioners may hear echoes of Congress’ earlier efforts to make the Benefits Review Board

decide its cases more quickly. Beginning in FY 1996, Congress included a provision in the Department of Labor

Appropriations Act (Public Law No. 104-134, 110 Stat. 1321-211, 1321-219) which prohibited the Benefits Review

Board from using appropriated funds after September 12, 1996 to review cases which had been pending for more than

a year. The cases not decided by that date were automatically affirmed and the cases could then be appealed to the

courts of appeals. This provision eliminated the Board’s considerable backlog and remained in the Department of

Labor’s annual appropriations through FY 2005. Although the current initiative directed at OALJ does not contain a

similar prohibition against deciding older cases, it is clear that by identifying the oldest cases, the Secretary of Labor

is hoping that the entire adjudication process moves more efficiently.

© Copyright 2020 by John E. Kawczynski. All rights reserved. Reprinted with permission.

1
See https://www.govexec.com/management/2020/06/three-steps-labor-department-taking-make-government-more-effective/166394/.

2
See https://www.dol.gov/sites/dolgov/files/OALJ/PUBLIC/FOIA/Frequently_Requested_Records/Reporting/

Memorandum_for_Chief_ALJ_OALJ_Reporting_on_Case_Inventory_(May_27_2020).pdf.
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