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HIGHLIGHTS

Chapter Revisions.

e The chapters on the follow-
ing subjects have been re-
vised and wupdated: auto-
matic stay; contempt; use,
sale and lease of property;
obtaining credit; executory
contracts; reaffirmation; pro-
tection against discrimina-
tion; and cramdown.

New Local Rules Pamphlets.

e Updated local rules pam-
phlets are issued for the
First, Second, Seventh and

Ninth (non-California)
Circuits.
Consolidated Appropriations

Act, 2021, Pub. L. No. 116-260
(2020). The Consolidated Appropria-
tions Act, 2021 (the “CAA”) con-
tained temporary amendments to 15
sections of the Bankruptcy Code:
364; 365; 366; 501; 502; 503; 507,

525; 541; 547; 1191; 1225; 1325;
1328; 1329. These amendments are
referenced and explained in the per-
tinent chapters revised in this release.
For instance, the revisions to Chap-
ters 50 and 51 include a discussion of
the manner in which Forbearance
Claims under the CARES Act, Pub.
L. No. 116-136 (2020), are to be filed
pursuant to provisions of the CAA.
Similarly, revised Chapter 54 ad-
dresses changes to section 507(d) of
the Code (subrogation) made by the
CAA. The CAA also made changes
to section 547 of the Code (see Chap-
ter 64) dealing with transactions be-
tween a debtor and certain types of
creditor transactions brought about
by the COVID-19 crisis.

Automatic Stay/Relief from Stay.
Chapter 38 discusses the legal, tacti-
cal and procedural issues involved in
seeking stay relief. The release 117
revision primarily focuses on the re-



cent Supreme Court decision in City
of Chicago v. Fulton, 141 S. Ct. 585,
208 L. Ed. 2d 384 (2021), which held
that a creditor does not violate the
automatic stay of Code section
362(a)(3) by “merely” retaining
property lawfully seized prior to the
filing of a bankruptcy petition. The
Court clarified that debtors seeking
return of the repossessed or seized
property must file a motion for turn-
over pursuant to section 542(a),
which can implicate adequate protec-
tion provisions under section 363(e).
The chapter also notes a new, statu-
torily added exception (see Pub. L.
No. 116-189 (2020)) to the automatic
stay provisions of section 362(a)(1).
Section 362(b)(29) excepts from sec-
tion 362(a)(1) the commencement or
continuation of an action by a com-
peting amateur sports organization to
replace an existing national govern-
ing body or by the United States
Olympic and Paralympic Committee
to revoke the certification of an ex-
isting national governing body.

Contempt. Revised Chapter 40
discusses the bankruptcy court’s
bases of power to punish for con-
tempt, and includes a review of the
general principles of contempt and
the grounds for a determination of
civil contempt. The current update
reviews lower court decisions apply-
ing the 2019 Supreme Court case of
Taggart v. Lorenzen, which permit-
ted a bankruptcy court to hold a
creditor in contempt only “where
there is no objectively reasonable
basis” for concluding that the credi-
tor’s conduct might be lawful. The
revision references the Ninth Cir-

cuit’s decision on remand in Taggart,
which, after review of the record,
determined that the creditor might
have had an objectively reasonable
basis to conclude that Taggart might
have “returned to the fray.” However,
for typical post-discharge contempt
proceedings, courts have continued
to hold creditors in contempt for
violation of the discharge injunction
when creditors have been unable to
articulate an objectively reasonable
basis for their conduct.

Reaffirmation of Debts. Chapter
77 has been updated with recent case
law surrounding issues relating to
attorney certifications on reaffirma-
tion agreements, including the effect
of failing to sign the certification and
when and whether a court may look
behind a certification. Discussed is
the Ninth Circuit’s decision in Bobka
v. Toyota Motor Credit Corp., 968
F.3d 946 (9th Cir. 2020), which held
that reaffirmation is unnecessary to
reimpose personal liability when per-
sonal property leases are assumed by
debtors under section 365(p). The
section on impermissible reaffirma-
tion substitutes has been expanded in
light of the Supreme Court’s decision
in Taggart v. Lorenzen. The revision
also covers the ABI's Commission
on Consumer Bankruptcy’s recom-
mendations for reaffirmation agree-
ments.

Bankruptcy Discrimination.
Chapter 78 addresses section 525 of
the Bankruptcy Code, the provision
that prohibits various forms of dis-
crimination against bankruptcy debt-
ors. The chapter has been updated to



address several developments related
to the COVID-19 pandemic. The
Small Business Administration’s
rules for the Paycheck Protection
Program (“PPP”) included an eligi-
bility bar applicable to bankruptcy
debtors. The exclusion led to consid-
erable litigation and produced con-
flicting, but illuminating, interpreta-
tions of the scope of section 525. In
addition, the revised chapter dis-
cusses two temporary amendments to
the Code enacted by Congress in
response to the pandemic. An amend-
ment to section 366 limits the right of
a utility to demand lump sum depos-
its after a bankruptcy filing. An
amendment to section 525 protects
debtors from discrimination with re-
spect to certain types of housing re-
lief made available under the CARES
Act.

Cramdown. In addition to incor-
porating the most recent circuit level
decisions, the revision to Chapter 92
expands the examination of good
faith under Code section 1129(a)(3),
collecting cases applying both sub-
stantive and procedural interpreta-
tions of the paragraph. The update
also expands the discussion of unfair
discrimination in line with the Third
Circuit’s Tribune decision.

New Authors. With release 117,
Collier Bankruptcy Practice Guide
welcomes two new authors:

Judge Michelle M. Harner, U.S.
Bankruptcy Court for the District of

Maryland, has assumed responsibil-
ity for Chapter 44, “Obtaining
Credit.” Before her appointment to
the bench, Judge Harner served as the
Francis King Carey Professor of Law
and the Director of the Business Law
Program at the University of Mary-
land Francis King Carey School of
Law.

Nate Juster, of Jones & Walden,
LLC, in Atlanta, is now the author of
Chapter 77, “Reaffirmation of
Debts.” He is a former clerk for the
Honorable Amy Totenberg (N.D.
Ga.) and the Honorable Mary Grace
Diehl (Bankr. N.D. Ga.). Between his
clerkships, he worked as a staff attor-
ney at Atlanta Legal Aid Society
specializing in bankruptcy and fore-
closure defense.

Other Revision. This release also

includes revisions to the following
chapters:

—Chapter 20, Partnership and
Partner Bankruptcies;

—Chapter 43, Use, Sale and Lease
of Property;

—Chapter 44, Obtaining Credit;

—Chapter 68, Executory Contracts

and Unexpired Leases;

—Chapter 92, Distribution Under
the Plan;

—Chapter 101, Administration of
the Chapter 13 Case and the Chapter
13 Plan.



Matthew Bender provides continuing cus-
tomer support for all its products:

Editorial assistance—please consult
the “Questions About This Publica-
tion” directory printed on the copy-
right page;

Customer Service—missing pages,
shipments, billing or other customer

service matters, +1.800.833.9844.
Outside the United States and
Canada, +1.937.247.0293, or fax
(+1.800.828.8341) or email
(international @bender.com);
Toll-free ordering (+1.800.223.1940)
or visit
www.lexisnexis.com/BrowseUs.
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