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Sale of Assets. The legislature has enacted
HIGHLIGHTS Insurance Code Sections 11885-11886.2,

Legislation

 Legislative actions affecting work-
ers’ compensation have been
added

Administrative Regulations

e Changes made through Register
2009, No. 50 (12/11/2009) have
been added.

Cases and Decisions

* Recent important case law is in-
cluded.

LexisNexis Workers’
Compensation Law Center

* Free, Weekly eNewsletter Alerts.

CALIFORNIA STATUTES. Legisla-
tion affecting workers’ compensation en-
acted during the 2009 legislative session,
not included in previous releases, have
been added, including the following:

State Compensation Insurance Fund;

authorizing the state Director of Finance to
sell a portion of the State Compensation
Insurance Fund’s (SCIF’s) assets and li-
abilities. [See Ch. 1, § 1.20, Important
Note.]

Disaster Service Workers; Liability
for Payment of Workers’ Compensation.
The legislature has amended Labor Code
Section 4352 to provide that, when appro-
priated funds are temporarily unavailable
for disbursement to injured disaster service
workers, the State Compensation Insurance
Fund may provide compensation to an
eligible claimant whose injuries have pre-
viously either been accepted or been found
to be compensable by the Appeals Board.
[See Ch. 3, § 3.117[1].]

Compensable Injuries; Employee’s
Race, Etc. The legislature has amended
Labor Code Section 3600 to provide that no
personal relationship or personal connec-
tion will be deemed to exist between an



employee and a third party based only on a
determination that the third party injured or
killed the employee solely because of the
third party’s personal beliefs relating to his
or her perception of the employee’s race,
religious creed, color, national origin, age,
gender, disability, sex, or sexual orienta-
tion. [See Ch. 4, § 4.53[1][a].]

Rating Organizations; Internet Web-
site. The legislature has enacted Insurance
Code Section 11752.75 to provide for the
creation of an internet website to enable
persons to determine whether an employer
was insured for workers’ compensation on
a given date. [See Ch. 2, § 2.02[2].]

Salary in Lieu of Temporary Disability
Payments. The legislature has amended
Labor Code Section 4850 to remove the
requirement that public employees be
members of previously specified public
employees’ retirement systems in order to
qualify for benefits pursuant to Labor Code
Section 4850. [See Ch. 3, § 3.114[1].]

Personal Physician; Employee’s Pre-
designation. The legislature has amended
Labor Code Section 4600 to delete the
December 31, 2009, repeal date for those
provisions pertaining to an employee’s pre-
designation of a personal physician. [See
Ch. 5, § 5.05[1].]

Medical Treatment; Authorization.
The legislature has enacted Labor Code
Section 4610.3 to provide that an employer
that authorizes medical treatment may not
rescind or modify that authorization after
the medical treatment has been provided
for any reason, including, but not limited
to, the employer’s subsequent determina-
tion that the physician who provided the
treatment was not eligible to treat that
injured  employee. [See Ch. 22,
§ 22.05[6][c]li].]

Electronic Discovery. By enacting the
Electronic Discovery Act, the legislature

has amended the Code of Civil Procedure
to establish procedures for obtaining dis-
covery of electronically stored information.
Moreover, the new provisions permit dis-
covery by the means of copying, testing, or
sampling. The provisions also set forth
various protections for parties from whom
discovery of electronically stored informa-
tion is sought. [See Ch. 25, § 25.45.]

CALIFORNIA REGULATIONS.

Medical Treatment Utilization Sched-
ule. Effective July 18, 2009, the Adminis-
trative Director has updated 8 Cal. Code
Reg. §§ 9792.20-9792.26, the regulations
governing the medical treatment utilization
schedule. [See Ch. 22, § 22.05[6][a].]

CALIFORNIA CASES.

Medical Treatment; Attorney’s Fees.
The Supreme Court in Smith v. W.C.A.B.
(2009) 46 Cal. 4th 272, has held that, in
light of unambiguous statutory language
and legislative history, Labor Code Section
4607 authorizes an award of attorney’s fees
to only those employees who successfully
resist efforts to terminate their award of
medical treatment and does not permit an
award of fees to employees who success-
fully challenge a denial of specific treat-
ment requests. [See Ch. 20, § 20.02[2][h].]

Civil Actions; Statute of Limitations;
Tolling. The court of appeal in Aguilera v.
Heiman (2009) 174 Cal. App. 4th 590, has
held that the plaintiff’s action was barred
by the one-year statute of limitations under
former Code of Civil Procedure Section
340(3) and that the equitable tolling doc-
trine did not apply to extend the plaintiff’s
time to file an action against the defendants.
[See Ch. 11, § 11.23[3].]

Third Party Actions; Insurance; Medi-
cal Payments; Reimbursement; Attor-
ney’s Fees. The Supreme Court in 2/st
Century Insurance Co. v. Superior Court of
San Diego County; Silvia Quintana, Real



Party in Interest (2009) 47 Cal. 4th 511,
has held that, although the made-whole rule
applies in the medical payments insurance
context, and the insured must be made
whole as to all damages proximately
caused by the injury, liability for attorney’s
fees is not included under the made-whole
rule, but is instead subject to the equitable

apportionment rule. [See Ch. 11,
§ 11.25[3].]
Third Party Actions; Settlements;

Credit; California Insurance Guarantee
Association. The court of appeal in Baur v.
W.C.A.B. (2009) 176 Cal. App. 4th 1260,
has held that, pursuant to Labor Code
Section 3861, an employer was entitled to
credit against future workers’ compensa-
tion benefits to be paid to an employee in
the amount of the net settlement of the
employee’s action against a third-party
tortfeasor, paid to the employee by CIGA.
[See Ch. 2, §2.84[2]; Ch. 11,
§ 11.42[5][d].]

Insurance; Policy Terms. The court of
appeal in Supervalu, Inc. v. Wexford Un-
derwriting Managers, Inc. (2009) 175 Cal.
App. 4th 64, has held that the word “occur-
rence” in two excess-insurance policies’
phrase “loss arising out of any one occur-
rence” clearly, explicitly, and unambigu-
ously refers to an accident or a cumulative
injury that causes an employee to suffer
damage and does not refer to the loss
sustained by the employer in the form of a
workers’ compensation award or compro-
mise and release. [See Ch. 2, § 2.83.]

Vocational Rehabilitation; Sunsetting.
The court of appeal in Beverly Hilton Hotel
v. W.C.A.B. (Boganim) (2009) 176 Cal.
App. 4th 1597, has held that an October
2008 WCAB decision that affirmed the
WCJ’s January 2008 award of vocational
rehabilitation benefits to an employee was
not a “final” decision, so that the employee

lost all rights to vocational rehabilitation
benefits as of the January 1, 2009, repeal of
Labor Code Section 139.5. [See Ch. 35,
Special Alert.]

Temporary Disability; Credits; Time
to Claim. The court of appeal in J.C.
Penney Co. v. W.C.A.B. (Edwards) (2009)
175 Cal. App. 4th 818, has held that the
employer’s claim of credit against perma-
nent disability payments was allowable
only for temporary disability payments
made after June 2006, which was the last
date for which the employee’s treating
physician reported that he was temporarily
disabled, so that any claim of credit for
temporary disability payments made prior
to that date was foreclosed by Labor Code

Section  4062(a). [See  Ch. 22,
§ 22.06[2][a].]
Employment Relationships; Unem-

ployment Insurance. The court of appeal
in Messenger Courier Association of the
Americas v. California Unemployment In-
surance Appeals Board (2009) 175 Cal.
App. 4th 1074, has held that California
courts and administrative agencies are all
authorized to apply the comprehensive and
overlapping tests regarding employment
status stated in S.G. Borello & Sons, Inc. v.
Department of Industrial Relations and that
the reasoning of Borello, which arose in a
workers’ compensation context, applied
equally to analysis of tax-related issues,
such as employer contributions, requiring
an employment determination. [See Ch. 3,
§ 3.06[2].]

Injury AOE/COE; Going and Coming
Rule; Special Mission Exception. The
court of appeal in Jeewarat v. Warner
Brothers Entertainment, Inc. (2009) 177
Cal. App. 4th 427, has held that the fact that
an employee coincidentally passed his of-
fice on his return route home from atten-
dance at an out-of-town business confer-



ence that constituted a special mission did
not mean that the special mission had
terminated, since the employee did not stop
at the office and intended to return home
from the airport. [See Ch. 4, § 4.157[3].]

Injury AOE/COE; Compensable Con-
sequence Injuries; Medical Treatment.
The court of appeal in Esquivel v. W.C.A.B.
(2009) 178 Cal. App. 4th 330, has held that
an employee who, upon leaving her moth-
er’s home where she had gone to visit, was
injured while driving 136 miles to keep a
medical appointment for treatment of her
industrial injuries, had not suffered new
compensable injuries because those injuries
were sustained outside the reasonable geo-
graphic area of her employer’s risk for
incurring compensability liability for such
injuries. [See Ch. 4, § 4.67.]

California Insurance Guarantee Asso-
ciation; Covered Claims. The court of
appeal in Catholic Healthcare West v. Cali-
fornia Insurance Guarantee Association
(2009) 178 Cal. App. 4th 15, has held that
the Insurance Code Section
1063.1(c)(9)(B) phrase “original claimant
under the insurance policy in his or her own
name” includes the affiliated corporation
into which the employer corporation was
merged because the merger was an internal
restructuring of a family of corporations
and did not expand or otherwise change
ownership or control of operations and
because the surviving corporation contin-
ued the employer corporation’s corporate
activities as well as its hospital operations.
[See Ch. 2, § 2.84[3][b].]

Death Benefits; Decedent’s Estate. The
court of appeal in City of Los Angeles v.
W.C.A.B. (Foster) (2009) 179 Cal. App. 4th
134, has held that, because the employer
had paid a deceased employee’s
mother/heir death benefits pursuant to La-
bor Code Section 4702(a)(6)(B), before

ceasing such payments following the deci-
sion in Six Flags, Inc. v. W.C.A.B. that
declared that statute unconstitutional, the
Death Without Dependents Unit was not
entitled to be paid any death benefit. [See
Ch. 9, § 9.02[4][d.2].]

Discrimination; Labor Code Section
132a. The court of appeal in Gelson’s
Markets v. W.C.A.B. (Fowler) (2009) 179
Cal. App. 4th 201, has held that an em-
ployee did not make a prima facie showing
of discrimination in violation of Labor
Code Section 132a when the reports and
releases to return to work from the treating
physician and the agreed medical evaluator
received by the employer were unclear and
ambiguous regarding the employee’s abil-
ity to return to his usual and customary
duties. [See Ch. 10, § 10.11[2][a].]

WCAB EN BANC OPINIONS.

Medical Treatment; Utilization Re-
view; Spinal Surgery. The Appeals Board
en banc in Cervantes v. El Aguila Food
Products, Inc. (2009) 74 Cal. Comp. Cases
1336 (Appeals Board en banc opinion) has
elucidated the procedures and timelines
governing objections to a treating physi-
cian’s recommendation for spinal surgery
contained in Labor Code Sections 4610 and
4062 and 8 Cal. Code Reg. §§9788.1,
9788.11, and 9792.6(0). [See Ch. 22,
§ 22.06[2][b][ii][A].]

UNPUBLISHED COURT OF AP-
PEAL CASES.

CAUTION: The following court of ap-
peal cases were not certified for publica-
tion. Practitioners should proceed with
caution when citing to these unpublished
cases and should also verify the subsequent
history of these cases.

Permanent Disability; Apportion-
ment; Wilkinson Rule. The court of appeal
in Forzetting v. W.C.A.B. (2009) 74 Cal.
Comp. Cases 689 (court of appeal opinion



not published in official reports) has fol-
lowed Benson v. Permanente Medical
Group to hold that the rule established by
Wilkinson is no longer generally applicable
because inconsistent with the post-SB 899
requirement that apportionment be based
on causation. [See Ch. 8, § 8.07[2][d][ii].]

Permanent Disability; Apportion-
ment; Wilkinson Rule. The court of appeal
in LaPlante v. W.C.A.B. (2009) 74 Cal.
Comp. Cases 938 (court of appeal opinion
not published in official reports) has fol-
lowed Benson v. Permanente Medical
Group to hold that the rule established by
Wilkinson is no longer generally applicable
because inconsistent with the post-SB 899
requirement that apportionment be based
on causation. [See Ch. 8, § 8.07[2][d][ii].]

Permanent Disability; Applicability of
1997 Schedule for Rating Permanent
Disabilities. The court of appeal in Snede-
cor v. W.C.A.B. (2009) 74 Cal. Comp.
Cases 944 (court of appeal opinion not
published in official reports) has held that
the 1997 Schedule provides that spinal
permanent disability may be based on such
factors as permanent impairment, limita-
tion of motion, or impaired function, that
the Appeals Board did not address whether
cervical fusion, limited range of motion,
and whole person impairment under the
AMA Guides indicated the existence of
permanent disability under the 1997 Sched-
ule and Labor Code Section 4660(d), and
that the Board on remand should determine
this issue and whether the 1997 Schedule or
the 2005 Schedule applies. [See Ch. 8,
§ 8.02[4][a].]

Judicial Review; Discrimination; La-
bor Code Section 132a. The court of
appeal in Cantrell v. W.C.A.B. (2009) 74
Cal. Comp. Cases 819 (court of appeal
opinion not published in official reports)
has held that it was unable to conduct an

adequate review of the Appeals Board’s
decision as to whether an employer had
discriminated against an employee in vio-
lation of Labor Code Section 132a, when
the Appeals Board on reconsideration made
no finding as to whether the employer’s
policy of requiring employees to submit to
drug testing if involved in an accident or
injury at work discriminated against the
employee for sustaining an industrial in-
jury. [See Ch. 10, § 10.11[3][c]; Ch. 34,
§ 34.17[1].]

Petitions for Writ of Review; Final
Orders. The court of appeal in State Com-
pensation Insurance Fund v. W.C.A.B.
(Sandhagen); Sandhagen v. W.C.A.B.
(2009) 74 Cal. Comp. Cases 835 (court of
appeal opinion not published in official
reports) has held that the Appeals Board’s
en banc decision, holding that the employ-
er’s failure to comply with the deadlines set
forth in Labor Code Section 4610(g)(1)
precluded it from using the utilization re-
view process and rendered untimely utili-
zation review medical reports inadmissible,
was a final order for purposes of appellate
review because it settled an issue critical to
the employee’s claim. [See Ch. 34,
§ 34.10[2].]

Petitions for Writ of Review; Final
Orders. The court of appeal in Rider v.
W.C.A.B. (2009) 74 Cal. Comp. Cases 1227
(court of appeal opinion not published in
official reports) has held that an Appeals
Board decision on reconsideration remand-
ing the case to the WCJ for further devel-
opment of the record was not a final order
subject to a petition for writ of review. [See
Ch. 34, § 34.10[2].]

Medical Treatment; Ultilization Re-
view; Objections to Medical Determina-
tion. The court of appeal in State Compen-
sation Insurance Fund v. W.C.A.B.
(Sandhagen); Sandhagen v. W.C.A.B.



(2009) 74 Cal. Comp. Cases 835 (court of
appeal opinion not published in official
reports) has held that the utilization review
process pursuant to Labor Code Section
4610 is required for every medical treat-
ment request, that the employer’s failure to
comply with the deadlines set forth in
Labor Code Section 4610(g)(1) precluded
it from using the utilization review process
or utilization review medical reports to
deny the employee’s medical treatment re-
quest, and that Labor Code Section 4062
precludes employers from using its provi-
sions to object to employees’ treatment
requests but permits employees to use its
provisions to object to employers’ deci-
sions regarding treatment requests. [See
Ch. 22, § 22.06[2][a].]

Injury AOE/COE; Going and Coming
Rule; Special Mission Exception. The
court of appeal in American Home Assur-
ance v. W.C.A.B. (Wuertz) (2009) 74 Cal.
Comp. Cases 1015 (court of appeal opinion
not published in official reports) has held
that substantial evidence supported the Ap-
peals Board’s decision that an employee
sustained industrial injuries in a motorcycle
accident during his commute to a non-
routine meeting at his usual place of busi-
ness on a day he was not scheduled to
work. [See Ch. 4, § 4.157[2].]

WCAB  DECISIONS
WRIT OF REVIEW.

CAUTION: The following entries are
“writ denied” cases. Practitioners should
proceed with caution when citing to these
cases and should also verify the subsequent
history of these cases.

DENIED

Evidence; Expert Opinions. The Ap-
peals Board in Bresler v. W.C.A.B. (2009)
74 Cal. Comp. Cases 637 (writ denied) has
held that it was appropriate for the WCJ to
rely on the testimony of a claims adjuster,
testifying as an expert witness for the

employer, to determine the correct coding
for a lien claimant’s treatment charges. [See
Ch. 26, § 26.06[10].]

Credit; Third-Party Recovery; Death
Benefits. The Appeals Board in Colusa
Trailer v. W.C.A.B. (Hickey) (2009) 74 Cal.
Comp. Cases 641 (writ denied) has held
that, when an injured worker received a
third-party settlement and subsequently
died as the result of his industrial injury, a
credit for the third-party recovery was not
allowed against workers’ compensation
death benefits. [See Ch. 11, § 11.42[5][d].]

Temporary Disability; 104-Week
Limitation; Exceptions. The Appeals
Board in POM6 XYZZX v. W.C.A.B. (2009)
74 Cal. Comp. Cases 663 (writ denied) has
held that the Labor Code Section
4656(c)(3)(E), human immunodeficiency
virus (HIV), exception did not apply to
extend the 104-week limitation on an em-
ployee’s entitlement to temporary disability
indemnity for a low back and left shoulder
injury, when the employee did not show
that his HIV condition was an industrial
injury. [See Ch. 7, § 7.02[1].]

Temporary Disability; 104-Week
Limitation; Exceptions. The Appeals
Board in AA Gonzalez, Inc. v. W.C.A.B.
(Morfin) (2009) 74 Cal. Comp. Cases 760
(writ denied) has held that an employee,
who suffered an industrial injury when a
hose pumping stucco exploded with great
force into his eyes, sustained a “high ve-
locity eye injury” and was entitled to 240
compensable weeks of temporary disability
within five years from the date of his injury
pursuant to the high velocity eye injury
exception to the 104-week limit on tempo-

rary disability indemnity. [See Ch. 7,
§ 7.02[1].]
Temporary Disability; Two-Year

Limitation on Temporary Disability In-
demnity. The Appeals Board in Morris v.



W.C.A.B. (2009) 74 Cal. Comp. Cases 794
(writ denied) has held that an employer’s
January 2006 payment of temporary dis-
ability indemnity to an injured employee
for one day of total temporary disability in
December 2005 precluded the employee,
by virtue of Labor Code Section
4656(c)(1), from collecting further tempo-
rary disability indemnity benefits for a
claim of post-surgery temporary total dis-
ability arising more than two years after
that payment. [See Ch. 7, § 7.02[1].]

Temporary Disability; Period of Dis-
ability. The Appeals Board in Owens [lli-
nois v. W.C.A.B. (Stuart) (2009) 74 Cal.
Comp. Cases 975 (writ denied) has upheld
the WCJ’s finding that an employee with
June 19, 2001, injuries suffered temporary
disability from January 1, 2005, through
January 13, 2005, and determined that the
finding of temporary disability was not
precluded by the fact that the employee was
laid off on December 31, 2004, prior to the
period of temporary disability. [See Ch. 7,
§ 7.02[3][c].]

Temporary Disability; Appeals Board
Jurisdiction; Statutes of Limitations. The
Appeals Board in New Hope Community
Church v. W.C.A.B. (Burke) (2009) 74 Cal.
Comp. Cases 1194 (writ denied) has held
that it had jurisdiction to award temporary
total disability benefits for a period of time
following expiration of the five-year period
after the date of injury, because the em-
ployee had never received a final adjudica-
tion or award of temporary disability or
permanent disability benefits, so that the
statutes of limitations of Labor Code Sec-
tions 5405 and 5410 did not apply. [See Ch.
7, § 7.04[1][b].]

Attorney’s Fees; Application Filed by
Employer; Unrepresented Applicants.
The Appeals Board in Bimbo Bakeries USA
v. W.C.A.B. (Shriver) (2009) 74 Cal. Comp.

Cases 766 (writ denied) has held that an
employer who filed an application for ad-
judication of claim in connection with an
employee’s cumulative injury, allegedly
for discovery purposes, was liable, pursu-
ant to Labor Code Section 4064(c), for
$10,211 in attorney’s fees incurred by the
employee after the application was filed,
including fees incurred through the filing of
a stipulated award. [See Ch. 20,
§ 20.02[2][b]; Ch. 22, § 22.06[6][b].]

Death Benefits; Time to File Claims.
The Appeals Board in Leverton v. W.C.A.B.
(2009) 74 Cal. Comp. Cases 874 (writ
denied) has held that the phrase “date of
injury” as used in Labor Code Section 5406
refers to the decedent’s date of injury for
purposes of commencing the 240-week pe-
riod for filing a claim, rather than to the
date of injury that dependents suffered by
virtue of loss of support, and that the
240-week period is not a statute of limita-
tions subject to being tolled until the sur-
viving dependent discovers that death was
industrially related. [See Ch. 9, § 9.01[4].]

Statute of Limitations; Tolling. The
Appeals Board in Stephens v. W.C.A.B.
(2009) 74 Cal. Comp. Cases 885 (writ
denied) has held that the Labor Code Sec-
tion 5405(c) one-year statute of limitations
barred an employee’s attempt to receive
further medical treatment for his 1998 her-
nia injury pursuant to his 2004 Application
for Adjudication of Claim, since there was
insufficient evidence to show that the em-
ployer had paid for medical treatment re-
lated to the employee’s hernia injury within
one year preceding the filing of the Appli-
cation. [See Ch. 24, § 24.04[3].]

Statute of Limitations; Tolling. The
Appeals Board in Stephens v. W.C.A.B.
(2009) 74 Cal. Comp. Cases 885 (writ
denied) has held that the statute of limita-
tions for the filing of an application for



adjudication of claim was not tolled, since
the employee received all legally required
notices from his employer after his hernia
injury, and the employer was not required
to notify the employee that his hernia claim
would be barred if he did not file an
application or to provide any notices to the
employee beyond those required by law.
[See Ch. 24, § 24.04[6].]

Statute of Limitations; Estoppel. The
Appeals Board in Pomona College v.
W.C.A.B. (Robusto) (2009) 74 Cal. Comp.
Cases 1284 (writ denied) has held that the
employee’s claim for psychiatric and emo-
tional injuries was not barred by the Labor
Code Section 5405 statute of limitations
and that his employer/college was estopped
to assert the statute of limitations as a
defense to his claim, notwithstanding the
fact that he filed his Application for Adju-
dication of Claim more than one year after
the date of injury, since the employer had
immediate notice of the accident and of the
employee’s resulting psychological dis-
tress, because the employee had relayed his
distress to a college administrator and to
the college’s human resources department.
[See Ch. 24, § 24.04[5].]

Insurance Coverage; Residential Em-
ployees. The Appeals Board in Wilson v.
W.C.A.B. (Levine) (2009) 74 Cal. Comp.
Cases 891 (writ denied) has held that a
worker injured while performing carpentry
work in a house owned by another was not
an “employee” under Labor Code Section
3351(d) for purposes of workers’ compen-
sation coverage pursuant to Insurance Code
Section 11590, when the house was under-
going major renovations, leaving it without
electricity, plumbing, bathroom facilities,
heat, and air conditioning. [See Ch. 3,
§ 3.36[2][b].]

Penalties; Attorney’s Fees; Enforce-
ment of Award. The Appeals Board in

Smith v. W.C.A.B. (2009) 74 Cal. Comp.
Cases 984 (writ denied) has held that,
notwithstanding that the Board awarded a
25-percent penalty under Labor Code Sec-
tion 5814 for the employer’s unreasonable
delay in payment of temporary disability
benefits that were based on a valid and
enforceable stipulation indicating that the
employer paid the employee’s temporary
disability benefits at an incorrect rate with-
out prompt correction, as reflected in the
WCJ’s minute order, and although Labor
Code Section 5814.5 allows for an award of
attorney’s fees in addition to an award of
Labor Code Section 5814 penalties if the
employer delays payment of a prior award
of benefits, the Board found that a stipula-
tion regarding the temporary disability rate
in the WCJ’s minute order did not consti-
tute an “award” or “order” and, therefore,
did not trigger the attorney’s fee provisions
of Labor Code Section 5814.5. [See Ch. 10,
§10.42.]

Permanent Disability; Time to Com-
mence Payment of Benefits; Increase in
Amount of Permanent Disability Indem-
nity. The Appeals Board in Villagio Inn &
Spa v. W.C.A.B. (Soto) (2009) 74 Cal.
Comp. Cases 987 (writ denied) has held
that, under Labor Code Section 4650(b),
the employer was liable for permanent total
disability indemnity retroactive to July 18,
2002, the date of the last temporary disabil-
ity indemnity payment, when, after the
parties stipulated on November 25, 2002,
that the employee’s July 5, 2000, injuries to
her right knee and “RSD for right knee,
thigh and calf” caused 48-percent perma-
nent disability, the employee suffered new
and further disability and was declared
permanently totally disabled by the AME
on November 7, 2007. [See Ch. 8,
§ 8.08[4].]

Cumulative Trauma; Date of Injury.
The Appeals Board in California Insurance



Guarantee Association v. W.C.A.B. (Moro-
domi) (2009) 74 Cal. Comp. Cases 1167
(writ denied) has held that the employee
first suffered “disability” for purposes of
establishing the date of injury under Labor
Code Section 5412 on the date when she
was first diagnosed with carpal tunnel syn-
drome, given wrist braces, and provided
with work restrictions. [See Ch. 24,
§ 24.03[7][a].]

Medical Treatment; Employee’s Re-
fusal of Treatment. The Appeals Board in
Coca-Cola Enterprises, Inc. v. W.C.A.B.
(Bendanillo) (2009) 74 Cal. Comp. Cases
1180 (writ denied) has held that the em-
ployer did not meet its burden of proving
that the employee’s delay in undergoing
surgery constituted an unreasonable refusal
to submit to medical treatment under Labor
Code Section 4056 so as to justify denial of
temporary total disability indemnity. [See
Ch. 5, § 5.05[9][c].]

Serious and Willful Misconduct by
Employer. The Appeals Board in Imbimbo
Concrete, Inc. v. W.C.A.B. (Imbimbo)
(2009) 74 Cal. Comp. Cases 1185 (writ
denied) has held that, when an employee,
who was cutting concrete in a small, en-
closed room, using a gas-powered cement
saw, sustained industrial injury from car-
bon monoxide poisoning that caused injury
to his brain, neurological system, and inter-
nal system, and two of the employer’s
supervisors knew that using a gas-powered
cement saw in such a room could be
dangerous, this conduct amounted to reck-
less disregard of the risk by the employer.
[See Ch. 10, § 10.01[4][b].]

Discrimination; Labor Code Section
132a. The Appeals Board in City of Los
Angeles v. W.C.A.B. (Tomkies) (2009) 74
Cal. Comp. Cases 1264 (writ denied) has
held that it had jurisdiction over an ex-
employee’s claim that his former employer,

City of Los Angeles, violated Labor Code
Section 132a by refusing to place him on its
“eligible for rehire” list because of his
admitted industrial right foot injury, and
that jurisdiction over the ex-employee’s
claim was not precluded by the fact that the
employer’s discriminatory conduct arose
after the employee had resigned from his
job. [See Ch. 10, § 10.11[2][a].]

Injury AOE/COE; Injury From Unau-
thorized Activities. The Appeals Board in
D. H. Smith Co. v. W.C.A.B. (Martinez)
(2009) 74 Cal. Comp. Cases 1278 (writ
denied) has held that the employee sus-
tained injury AOE/COE while driving his
employer’s truck to work, even though he
was driving without a driver’s license and
contrary to his employer’s direction that he
travel to work only as a passenger in the
company truck with his son driving. [See
Ch. 4, § 4.113[2].]
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LexisNexis Workers’ Compensation
Law Center. An interactive site on the free
web at:

http://law.lexisnexis.com/practiceareas/
Workers-Compensation (URL will change
in early 2010 to
www.lexisnexis.com/community/
workerscompensationlaw).

Free, Weekly eNewsletter Alerts.
We’ve started free, weekly alerts to help
you find California-related items on the
LexisNexis Workers’ Compensation Law
Center. Save time and research. Sign up for
free. Contact
Robin.E.Kobayashi @lexisnexis.com to be
added to the email distribution list.

Your Community. Your Expertise.
LexisNexis has taken the plunge and em-
braced Web 2.0 technology in a big way.
The Workers’ Compensation Law Center is
an online interactive site on the free web



that permits users to access content and
interact with each other. Web 2.0 is also
much more than a virtual water cooler.
Web 2.0 lets the World Wide Web be
responsive in real time to developments on
the ground by providing the user with very
current information. But the critical
part—and this is key—is the user’s ability
to affect that information. Web 2.0 offers a
unique opportunity not only to get your
message out there, but to influence that
message and maximize its impact. It’s viral
PR of the most amazing kind! So let your
voice be heard by joining the community
today. Registration is free. Post your com-
ments on emerging issues and recent devel-
opments in the law. Participate in a discus-
sion that will be heard around the country!

Free Content. Here’s what you can ac-
cess for free:

* New Headlines: top news stories
of the day

*  Workers’ Comp Law Blogs: in-
sider perspectives on key issues

e Movers and Shakers: news about
law firms, workers’ comp agen-
cies, businesses and individuals

*  Podcasts: recorded news and in-
terviews

e Webinars:interactive educational
programs

e Content Download: free articles if

you’re registered at our site

e  Web polling: interactive polls
about workers’ comp issues

e Larson Unplugged: humorous
songs about workers’ comp

Free Delivery Options. Here’s how to
stay informed of changes at the LexisNexis
Workers’ Compensation Law Center:

e RSS feeds
*  Email alerts
*  Widget to iGoogle

Lexis.com Access. Our lexis.com sub-
scribers can quickly link to the following
features®:

* 50 States and D.C. workers’ comp
statutes, regulations, cases, and
treatises

e 50 States and D.C. top workers’
compensation cases

e Insights and Analysis: expert
commentaries that can be pur-
chased on lexis.com

* Lexis.com users will be charged an
additional fee for any products not in-
cluded in their online subscription.

Questions? Comments? News Tips to
Share? Contact Robin Kobayashi, the site
coordinator, at her email address
Robin.E.Kobayashi @lexisnexis.com or
1-800-424-0651 ext. 3352.
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