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HIGHLIGHTS

The following chapters in
Civil Volumes 1 through 6
have been updated:

e Chapter 1 Scope of the Rules

e Chapter 2 One Form of Ac-
tion

e Chapter 3 Commencement
of an Action

e Chapter 3.1 Appearance
e Chapter 4 Process

e Chapter 5 Service and Filing
of Pleading and Other Pa-
pers

e Chapter 8 General Rules of
Pleading

e Chapter 9.1 Pleading and
Proof of Contributory Negli-
gence, Assumed Risk, Res
Ipsa Loquitur, Consider-
ation, Bona Fide Purchaser,
Matters of Judicial Notice,
Answer of Distraint

Chapter 9.2 Pleading and
Proof of Written Instruments

Chapter 11 Signing and
Verification of Pleadings

Chapter 12 Defenses and
Objections—When and How
Presented—By Pleading or
Motion—Motion for Judg-
ment on the Pleadings

Chapter 15 Amended and
Supplemental Pleadings

Chapter 16 Pre-Trial Proce-
dure; Formulating Issues

Chapter 19 Joinder of Per-
sons Needed for Just Adju-
dication

Chapter 23 Class Actions

Chapter 26 General Provi-
sions Governing Discovery

Chapter 37 Failure To Make
or Cooperate In Discovery;
Sanctions

Chapter 41 Dismissal of Ac-
tions




Chapter 51 Instructions to
Jury: Objections, Requests:
Submission in Stages

Chapter 52 Findings by the
Court

Chapter 53.3 Motion To
Correct Error; Time Limita-
tion for Ruling

Chapter 54 Judgment; Costs
Chapter 55 Default

Chapter 56 Summary Judg-
ment

Chapter 59 Motion To Cor-
rect Errors

Chapter 60 Relief From
Judgment or Order

Chapter 61 Harmless Error

Chapter 63 Disability and
Unavailability of a Judge

Chapter 65 Injunctions

Chapter 79 Special Judge—
Selection: Circuit, Superior,
Probate, Municipal, and
County Courts

Chapter 81 Local Court
Rules

Highlights include the following:

The Court amended Trial
Rules Procedure 3.1, 5, and
86 for purposes of clarity
(effective 07/15/21).

The Court amended Trial
Rule 9.2 to exclude mort-
gage foreclosures from Trial
Rule 9.2(A)(2) (effective
07/15/21).

The Court amended Trial
Rule 53.3 and Trial Rule 59
to delete the requirement re-
garding service on the judge
(effective 07/15/21).

The Court amended the lan-

guage in Trial Rule 63 to
make clear that a successor
judge may be designated at
any time after a presiding
judge determines she is un-
able to perform the neces-
sary duties (effective
07/15/21).

The Court vacated Trial
Rule 86 (effective
07/15/21).

The Indiana Supreme Court
denied a writ of mandamus
and prohibition following a
split vote, as required under
Trial Rule | 1.18[2]. Indi-
ana ex rel. Roman Catholic
Archdiocese of Indianapo-
lis, Inc. v. Marion Superior,
160 N.E.3d 182, 182 (Ind.
2020). See q 1.18][2].

In a case of first impression,
the Indiana Supreme Court
in 2021 adopted as part of
the discovery rule the
widely recognized adverse
domination doctrine that
“tolls statutes of limitations
for claims by corporations
against its officers, directors,
lawyers and accountants for
so long as the corporation is
controlled by those acting
against its interests.” City of
Marion v. London Witte
Group, LLC, 169 N.E.3d
382, 390-91 (Ind. 2021)
(quoting Clark v. Milam,
452 S.E.2d 714, 718 (Wy.
1994)). The Court also de-
termined that the doctrine
should apply to both public
and private corporations as



well as to co-conspirators of
the wrongdoers. Id. Thus, as
in the discovery rule, once
the co-conspirator estab-
lishes a prima facie statute
of limitations defense, the
burden shifts to the plaintiff
to show why, under the ad-
verse domination doctrine,
the onset of the limitations
period was delayed. In
showing the adverse domi-
nation doctrine applied, the
plaintiff must prove an in-
tentional wrongdoing. Id. at
391-92. See 1 3.12.

In Jane Doe I, as Legal
Guardian v. Carmel Opera-
tor, LLC, 160 N.E.3d 518,
526 (Ind. 2021), the Su-
preme Court rejected the use
of federal common law
when determining the scope
of an arbitration agreement,
disapproving German
American Financial Advi-
sors & Trust Co. v. Reed,
969 N.E2d 621 (Ind. Ct.
App. 2012). In Jane Doe I,
the Court ruled that the doc-
trine of equitable estoppel
may be used to allow a non-
signatory to enforce a con-
tract by becoming part of
the arbitration, but only if
Indiana’s equitable estoppel
requirements are met (and
none were shown in this
case). See | 16.14[2][A].

The Supreme Court in G&G
Oil Co. of Indiana, Inc. v.

Continental Western Insur-
ance Co., 165 N.E.3d 82, 86

(Ind. 2021), remanded the
case for further proceedings
since genuine issues of ma-
terial fact existed regarding
whether a ransomware at-
tack “fraudulently caused a
transfer of money” and
whether the loss “resulted
directly from the use of a
computer,” under the Com-
puter Fraud provision of the
insurance  policy. See
9 56.10[2].

The Indiana Court of Ap-
peals in Muir Woods Section
One Assoc. v. Fuentes, 164
N.E.3d 752, 756-57 (Ind.
Ct. App. 2021), remanded
the case for consideration of
the homeowners’ associa-
tion’s mandamus petition
since the association was
unable to get a final ruling
from the county officials,
precluding the homeowners’
jurisdiction in the Tax Court
(following the rulings in
State Board of Tax Commis-
sioners v. Mixmill Manufac-
turing Co., 702 N.E.2d 701
(Ind. 1998), and State Board
of Tax Commissioners V.
L.H. Carbide Corp., 702
N.E.2d 706 (Ind. 1998)).
“[Flailure of an administra-
tive agency to act can confer
jurisdiction on the trial court
to order the agency to act,
but not to direct any por-
tended result of that action.”
Mixmill Mfg. Co., 702
N.E.2d at 704, quoted in
Muir Woods, 164 N.E.3d at



756. See q 12.07[1][B].

In Gresser v. Reliable Ex-
terminators, Inc., 160
N.E.3d 184, 190-191 (Ind.
Ct. App. 2020), the Indiana
Court of Appeals distin-
guishes a negligence per se
claim from a private-right-
of-action claim and dis-
cusses how to determine
whether the legislature in-
tended to create a duty en-
forceable by a private tort
action. See ] 2.09; 15.08;
51.06; 51.10[1];
51.10[2][C][1].

The Court of Appeals found
a vicarious liability claim
against a hospital, filed be-
fore the running of the stat-
ute of limitations, could be
brought before the Medical
Review Board; however, the
omission in naming the in-
dividual physicians prior to
the statute’s running re-
sulted in their being indi-
vidually immune from the
suit. Anonymous Hosp. v.
Spencer, 158 N.E.3d 380,
387 (Ind. Ct. App. 2020).
See | 3.15[2].

In Herco. LLC v. Auto-
Owners Insurance Co., 167
N.E.3d 770, 775-776 (Ind.
Ct. App. 2021), the Court of
Appeals discusses, for pur-
poses of res judicata, the
difference between forcing a
defendant to defend mul-
tiple suits when one or more
wrongful causes of action
are based on the same

wrongful act, in contrast to
where the plaintiff’s motive
is trying to split a cause of
action or defense. See
q8.22[29].

In two cases, the Court of
Appeals ruled that officers
not yet taking their oath of
office was only a technical-
ity and did not invalidate
their actions. B.L. Reever
Trans. v. Dept. of State Rev.,
163 N.E.3d 968, 971-72
(Ind. Tax Ct. 2021); Chapo
v. Jefferson County Plan
Commission (JCPC), 164
N.E.3d 131, 134-35 (Ind.
Ct. App. 2021), reh’g de-
nied (commissioner mem-
bers’ failure to be sworn in
does not invalidate the ac-
tions of the JCPC; to do so
based on a technical defect
would undermine the exact
purpose of the de facto offi-
cer doctrine, which is “to
insure the orderly function-
ing of the government de-
spite technical defects in
title to office.” (quoting
Fields v. State, 91 N.E.3d
601 (Ind. Ct. App. 2017)).
See qq 12.07[1][A];
12.07[1][B]; 12.07[5][A].
In Wood v. Scott Co Bd. of
Comm’rs, 162 N.E.3d 1105,
1109-1110 (Ind. Ct. App.
2020), the Court of Appeals
ruled that a failure to file the
administrative record within
30 days was a condition
precedent to establishing ju-
risdiction; the party’s mo-



tion to amend the initial
complaint once the filing
deadline passed was prop-
erly denied and the com-
plaint dismissed, following
Carmel Bd. of Zoning Ap-
peals v. Bidgood, 120
N.E.3d 1045, 1050 (Ind. Ct.
App. 2019), and distinguish-
ing Browning v. Walters,
616 N.E.2d 1040, 1044 (Ind.
Ct. App. 1993), and State ex
rel. Young v. Noble Circuit
Ct., 332 N.E2d 99 (Ind.
1975). See | 12.07[1][A].

In Miller v. Patel, 160
N.E.3d 1111, 1115 (Ind. Ct.
App. 2020), the motion for
leave to amend was denied,
relying on the court’s previ-
ous ruling in Williams v.
Inglis, 142 N.E.3d 467 (Ind.
Ct. App. 2020) (ruling that
the federal Emergency
Medical Treatment and Ac-
tive Labor Act’s two-year
statute of limitations pre-
empted Trial Rule 15(c)’s
provision allowing amend-
ments relating back to an
original pleading; thus, dis-
missal proper since futile).
See 4 15.07; 15.08; 15.14.

In Lake County v. House,
168 N.E.3d 278, 284 (Ind.
Ct. App. 2021), the Court of
Appeals discusses the fed-
eral case law reviewed by
the court regarding Trial
Rules 41(A)(2) and 41(F).
See | 41.10.

The Court of Appeals dis-
missed without prejudice

the case, Truelove v. Kinn-
ick, 163 N.E.3d 344, 346
(Ind. Ct. App. 2021), since
the trial court order granting
the motion to dismiss was
neither a final judgment nor
an appealable interlocutory
order under Trial Rule
54(B) and, therefore, the ap-
pellate court lacked jurisdic-
tion; the certification of the
order disposing of less than
the entire case did not ex-
press in writing the magic
language that “there is no
just reason for delay”; see
Georgos v. Jackson, 790
N.E2d 448, 452 (Ind.
2003), reh’g denied) (set-
ting down a bright line rule
dictating a final judgment).
See | 54.05.

In Back v. State, 162 N.E.3d
593 (Ind. Ct. App. 2021),
the Court of Appeals found
no error when the post-
conviction court sua sponte
reopened evidence to listen
to a recording, finding the
prosecutor stated in the re-
cording that the State would
prove beyond a reasonable
doubt defendant possessed a
bomb, correcting the written
transcript that stated the
prosecutor said the State
would not prove the posses-
sion of the bomb). See
1 60.06.

The Court of Appeals found
the lower court’s granting
defendant’s motion to strike
an abuse of discretion, since



defendant’s submitting new
evidence and arguments
minutes before the show-
cause hearing in fact a
“gaming view” of litigation
the court rejects, so plain-
tiff’s surreply was properly
filed; Trial Rule 81[H] al-
lows a court to “suspend or
modify compliance” with
any local rule “if the inter-
ests of justice so require,”
which occurred here. I-65
Plaza, LLC v. Indiana Gro-
cery Group, LLC, 167
N.E.3d 1161, 1173 (Ind. Ct.
App. 2021). See | 81.07[3].

Volume 7 Criminal Procedure

Forms

All 27 chapters in Volume 7 have
been updated to reflect the latest legal
developments.

Highlights include the following:

In Wright v. State, 168
N.E.3d 244 (Ind. 2021), the
Indiana Supreme Court ad-
opted a “tailoring” test to
determine whether a defen-
dant properly waives the
right to counsel in capital
and life without parole
(LWOP) cases. The trial
court should frame its
waiver inquiry with the
State’s heightened reliabil-
ity interests in mind. See
JCR-1.11.

Effective July 1, 2019, ex-
pungements now include
collateral actions. A collat-
eral action means an action
or proceeding, including an

administrative  proceeding
that is factually or legally
related to an arrest, a crimi-
nal charge, a juvenile delin-
quency allegation, a convic-
tion, or a  juvenile
delinquency  adjudication
and includes a proceeding or
action concerning a seizure,
civil forfeiture, and a peti-
tion for specialized driving
privileges. Ind. Code § 35-
38-9-0.5. The version of the
expungement statute in ef-
fect at the time of the filing
of the expungement petition
is controlling. A person
whose petition for expunge-
ment was granted prior to
July 1, 2019 may file a pe-
tition for a supplemental or-
der of expungement under
Ind. Code § 35-38-9-9 to
obtain the benefit of changes
in SEA 235-2019 as enacted
in the 2019 session, if appli-
cable. See J CR-2.36.

In Johnson v. State, 157
N.E.3d 1199 (Ind. 2020),
the defendant offered to sell
drugs to another man at a
casino at 7:00 a.m. The ma-
jority of the Indiana Su-
preme Court upheld a pat-
down search, concluding
“that the agent had reason-
able suspicion that criminal
activity was afoot (so he
could stop Johnson), that
Johnson could be armed and
dangerous (so he could pat
Johnson down after entering
a confined space), and the



lump in Johnson’s pocket
was immediately apparent
as contraband (so it could be
seized).” Id. at 1202. Justice
Slaughter dissented. In his
view “neither the time nor
the location gives rise to the
inference that Johnson was
armed,” as required for a
Terry pat-down search. Id.
at 1209. See J CR-3.29.1.

Noting that “[w]hat is rea-
sonable for vehicles is dif-
ferent from what is reason-
able for homes,” the U.S.
Supreme Court ruled that
the community caretaking
exception could not be ex-
tended to the home without
violating the Fourth Amend-
ment. Caniglia v. Strom,
No. 20-157 (U.S.
05/17/2021) See J CR-
3.29.3.

Chapter CR-4 includes a
discussion of the importance
of counsel at the first ap-
pearance hearing. See | CR-
4.12.

In State v. E.R., 123 N.E.3d
675 (Ind. 2019), the Indiana
Supreme Court identified
some of the factors that may
be considered under the to-
tality of objective circum-
stances in  determining
whether a suspect is in cus-
tody: “the location, dura-
tion, and character of ques-
tioning; statements made
during the questioning; the
number of law-enforcement
officers present; the extent

of police control over the
environment; the degree of
physical restraint; and how
the interview begins and
ends.” Id. at 680. See | CR-
7.24.

Chapter CR-9 summarizes
recent cases finding abuse of
discretion in allowing the
State to belatedly amend
charging information. See
9 CR-9.22.

In Watson v. State, 155
N.E.3d 608 (Ind. 2020), the
Indiana Supreme Court ap-
peared to send a strong sig-
nal that defendants should
argue Article 1, Section 12
is more protective than the
Sixth  Amendment under
Barker v. Wingo, 407 U.S.
514, 92 S.Ct. 2182 (1972).
The court implied that the
Indiana constitutional analy-
sis for speedy trial claims is
different from the federal
analysis in that Article 1,
Section 12 is a “directive”
rather than a “right.” Thus, a
defendant need not assert
his right to a speedy trial in
making a claim under the
Indiana Constitution be-
cause “the speedy trial de-
mand is effectively made for
him.” Id. at 614, Fn. 2. In a
different case, the court reit-
erated that once counsel has
been appointed, even if
counsel has not yet entered
an appearance, a defendant
speaks to the court through
counsel. See { CR-11.02,



q 11.05.

In Wadle v. State, 151
N.E.3d 227 (Ind. 2020), the
Indiana Supreme Court ex-
pressly overruled the Con-
stitutional tests formulated
24 years ago in Richardson
v. State as they apply to
claims of substantive double
jeopardy, noting that the
standard had caused “more
confusion than clarity.” In
its place, the court articu-
lated a new analytical
framework to resolve mul-
tiple punishment claims go-
ing forward. It remains un-
clear whether the Indiana’s
common law double jeop-
ardy rules have been super-
seded by the Wadle analy-
sis. Chapter 12 also includes
a discussion of Gamble v.
State, 139 S. Ct. 1960
(2019), which upheld the
longstanding dual-
sovereignty doctrine and In-
diana’s greater statutory
protection barring subse-
quent prosecution in Indiana
after a conviction for the
“same conduct.” See | CR-
12.02.

Chapter CR-13 includes an
expanded alibi discussion.
See  JCR-13.02, {CR-
13.04, {CR-13.05, and
9 CR-13.07.

Ind. Code § 35-40-5-11.5,
enacted in 2020, requires
the defense to show “ex-
traordinary circumstances”
or to obtain prosecutorial

consent to depose a child
under age 16 who is an al-
leged victim of a sex of-
fense. Chapter CR-16 dis-
cusses two recent Indiana
Court of Appeals cases
holding that the new proce-
dural statute is a nullity be-
cause it impermissibly con-
flicts with the Indiana Trial
Rules governing the conduct
of depositions. See { CR-
16.04.

In State v. Jones, No. 20A-
CR-664 (Ind. June 22,
2021), the Indiana Supreme
Court reversed the trial
court’s order directing the
State to produce a confiden-
tial informant for a face-to-
face interview, finding that
the informant’s identity
would be inherently re-
vealed through their physi-
cal appearance at such an
interview. Thus, the State
met the threshold require-
ment to show that the confi-
dential informer’s privilege
applies. The burden then
shifts to the defendant to
show why disclosure of the
informant’s identity is rel-
evant and helpful to the de-
fense or that it is necessary
for a fair trial. The court
remanded to the trial court
to engage in a balancing in-
quiry to determine whether
an exception to nondisclo-
sure is warranted. See J CR-
16.14.

Under Indiana law, only ju-



venile courts have power to
adjudicate a child a delin-
quent. In K.C.G. v. State,
156 N.E.3d 1281 (Ind.
2020), the State alleged 16-
year-old K.C.G. delinquent
for committing the offense
of dangerous possession of a
firearm. However, by the
statute’s plain terms, an
adult can never commit the
offense of dangerous pos-
session of a fircarm. Thus,
the juvenile court lacked
subject-matter  jurisdiction
because juvenile courts have
“exclusive original jurisdic-
tion” to hear proceedings in
which the State alleges that
a child committed “an act
that would be an
offense”—a crime—"if
committed by an adult.” Ind.
Code § 31-37-1-2 and Ind.
Code §31-30-1-1(1). Be-
cause this offense can never
be committed by an adult, a
juvenile cannot be adjudi-
cated delinquent for com-
mitting it. The statute de-
fines the offense solely in
terms of a “child” with an
unauthorized firearm. The
court acknowledged this
might not have been the leg-
islature’s intent, but the
plain language of Ind. Code
§ 35-47-10-5 and the juve-
nile jurisdiction statutes
mandate this result. Also,
the court concluded that a
delinquency proceeding for
violating Ind. Code § 35-47-

10-5 could not be consid-
ered another “proceeding[]
specified by law” over
which a juvenile court could
have jurisdiction under Ind.
Code § 31-30-1-1(14). See
I CR-17.02.

A defendant can appeal an
“open plea” where the plea
agreement leaves sentencing
discretion to the trial court
even if the plea agreement
wrongly states that the plea
is not an open plea and the
appeal is waived. In John-
son v. State, 145 N.E.3d
785, 7867 (Ind. 2020), the
Indiana Supreme Court held
that a plea agreement’s gen-
eralized statement that the
defendant “waives right to
appeal,” without more, was
insufficient to establish a
knowing and voluntary
waiver of the defendant’s
right to appeal his sentence.
See also Williams v. State,
164 N.E.3d 724 (Ind. 2021)
(reminding trial judges that
“the plea agreement, guilty
plea and sentencing hearing
colloquy, and sentencing or-
der must be clear and con-
sistent as to whether a de-
fendant waives only the
right to appeal the convic-
tion or the right to appeal
the conviction and sen-
tence.”). See J CR-18.16.

In Barcroft v. State, 111
N.E.3d 997 (Ind. 2018), a
3-2 opinion, the Indiana Su-
preme Court held that trial



courts may ignore the unani-
mous conclusion of three
mental health experts that
the defendant was insane at
the time of the crime and
find defendant guilty but
mentally ill based on de-
meanor evidence or other
evidence of probative value
from which a conflicting in-
ference can be drawn. In
Payne v. State, 144 N.E.3d
706 (Ind. 2020), another 3-2
opinion, the court distin-
guished “Barcroft’s sparse
medical record,” from
“Payne’s long history of
mental illness [that was]
consistent and thoroughly
documented.” Coupled with
unanimous expert opinion
of insanity, Payne’s consis-
tently documented record
“fully undermines the pro-
bative value of any relevant
demeanor evidence” and left
no “ ‘reasonable [or] logi-
cal’ inferences to draw from
the evidence in support of
the verdict.” See { CR-
19.05.

In Dadouch v. State, 126
N.E.3d 802 (Ind. 2019), the
Indiana Supreme Court re-
versed the trial court’s find-
ing that the defendant had
been properly advised be-
cause the defendant was
never advised he had to file
a demand for a jury trial
within 10 days before the
first scheduled trial date or
that his failure to file a de-

mand within that period
would result in the waiver of
his right. The court noted
that the Criminal Bench-
book provides an advise-
ment dialogue that would
have insured the require-
ments of Criminal Rule 22
were met. Id. at 805. It fur-
ther urged trial judges to use
an accurate written advise-
ment of rights form, and
“[t]he very best practice in
these cases is to use both a
written advisement of rights
form together with the dia-
logue to insure that a rever-
sal does not occur.” Id. See
9 CR-21.08.

Effective July 1, 2019, Ind.
Code § 33-37-2-3(g) allows
trial courts to reduce some
or all of the court costs
owed by a person who per-
forms community service or
approved  uncompensated
volunteer work under cer-
tain conditions. In making
an indigency determination
before ordering a defendant
to pay costs of representa-
tion, the court must take into
account both the amount of
the proposed fee and the
defendant’s assets, income,
and necessary expenses
when determining whether
or not the defendant is able
to pay. See Ind. Code § 35-
33-7-6.5(a) (2020). See
9 CR-26.28.

Indiana Rules of Procedure,
Post-Conviction Rule 2 au-



thorizes a petition for per-
mission to file a belated no-
tice of appeal. The rule does
not permit belated consider-
ation of an appeal of a pro-
bation revocation. Cum-
mings v. State, 137 N.E.3d
255 (Ind. Ct. App. 2019).
However, the probationer
can file a motion and cite In
re adoption of O.R., 16
N.E3d 965 (Ind. 2014),
where the Indiana Supreme
Court held that “[t]he un-

timely filing of a Notice of
Appeal is not a jurisdic-
tional defect depriving the
appellate courts of the abil-
ity to entertain an appeal.”
Id., at 971, and argue that
under the extraordinary
compelling reasons of a
given case the court should
permit a late filing of a no-
tice of appeal. See | CR-
27.03 and New Form
CR-27:4(a).
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