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HIGHLIGHTS

Federal Securities Act of 1933

• Chapter 4, Exempt Transactions
under Section 4 of the Securities
Act

• Chapter 11, Criminal Enforcement
of the Securities Act of 1933

Federal Securities Exchange Act of
1934

• Chapter 3, Regulation of Brokers
and Dealers

Securities Primary Law
Sourcebook

• Volumes A, B, D, and E have been
revised and updated.

Federal Securities Act of 1933. Chap-

ter 4, Exempt Transactions under Section 4

of the Securities Act—In this Release,

Chapter 4—“Exempt Transactions under

Section 4 of the Securities Act—has been

revised and updated to reflect changes in

the regulatory structure and new develop-

ments. Section 4 of the Securities Act

contains an array of transaction exemptions

from the registration requirements in Sec-

tion 5 of the Act based on the notion that

the protections afforded by Section 5 reg-

istration and regulation in the public offer-

ing or “distribution” process are not needed

in some circumstances, or are achieved by

other less burdensome means as, for ex-

ample, offerings by an issuer solely to

“accredited investors.” Each transaction ex-

emption is considered in Chapter 4 in this

light.

Section 4(a)(1) of the Securities Act,

which exempts from Section 5 transactions

by any person other than an “issuer, under-

writer, or dealer,” has always received, and

continues to receive, much attention be-

cause it broadly covers secondary market

or “trading” transactions by public inves-

tors in whose hands securities have come to

rest through an offering process. Resales of

securities purchased by these investors are

covered by Section 4(a)(1), but only if the
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seller is not deemed to be a statutory

“underwriter” in making the resales, in

which case Section 5 compliance would be

required. Determining “underwriter” status

for purposes of the Section 4(a)(1) transac-

tion exemption is a critical concern, given

the fact that every offer and sale of a

security is subject to Section 5 compliance

unless an exemption is available. Chapter 4

closely examines the statutory and rule

construct in the application of Section

4(a)(1). Updated case law is included, and

the chapter is revised particularly to high-

light for practitioners the key consider-

ations in determining whether an investor

reselling securities will run afoul of Section

5 registration requirements by reason of

being deemed to be an underwriter.

Along the same line, updated and revised

Chapter 4 addresses other avenues and

exemptions for private resales of “re-

stricted” securities by persons who, in par-

ticular circumstances, are considered “af-

filiates” or “control” persons of the issuer,

and face the dilemma of statutory under-

writer status either for themselves or their

purchasers. Chapter 4 not only introduces

SEC Rule 144, an important safe harbor for

relying on the Section 4(a)(1) exemption by

these persons, but also separately addresses

the so-called “Section 4(a)(1)(1/2)” exemp-

tion for private resales generally, and the

new statutory exemption in Section 4(a)(7)

of the Securities Act specifically adopted

for resales of “restricted and control secu-

rities.” Although as discussed in updated

Chapter 4, Section 4(a)(7) codifies a good

deal of the “Section 4(a)(1)” exemption as

it evolved, the new statutory exemption has

its own significant limitations, and Chapter

4 deals with the continued availability of

the “Section 4(a)(1)(1/2)” exemption alter-

native.

For issuers, exempt private securities

offerings represent a key aspect of capital

formation. Revised and updated Chapter 4

updates and expands considerations in the

application of “Regulation D” under the

Securities Act, with specific attention on

Rules 504 and 506 in light of the recent

repeal of Rule 505 of Regulation D. Rule

506, the “safe harbor” for private offerings

in reliance of the Securities Act Section

4(a)(2) exemption is a prominent element

of Chapter 4, and key pieces are newly

highlighted. There continues as well to be

attention paid to the conduct of private

offerings under Section 4(a)(2) outside the

Regulation D Rule 506 safe harbor.

With the recent SEC repeal of Rule 505

of Regulation D, which had provided for a

limited offering up to $5 million, the SEC

amended Rule 504 to increase the maxi-

mum offering amount from $1 million to $5

million. The increase was made with the

hope of broadening its appeal for start-ups

and small businesses. Updated Chapter 4

includes heightened attention to Rule 504,

and recent case law affecting its availabil-

ity. Attention to recent case law is also

included in an updated consideration of

Rule 508 of Regulation D, which estab-

lishes circumstances in which an issuer’s

failure to comply with all the requirements

of Regulation D will not result in a loss of

the exemption, and also the scope, and

impact, of Rule 508 as to both private

actions and SEC enforcement actions.

Chapter 11—Criminal Enforcement of

the Securities Act of 1933. The updated

chapter includes a discussion of the ele-

ments of a criminal offense under Section

24 of the Securities Act, with a particular

focus on the “willful blindness” or reck-

lessness standard that the SEC has used to

prove the element of “willfulness.” The

updated chapter also includes a discussion

of how a recent case decided in the South-

ern District of Florida, SEC v. Spinosa, 31

F. Supp. 3d 1371 (S.D. Fla. 2014), demon-
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strates the SEC’s broad federal jurisdiction

for violations of Section 17(a). Section

17(a) says it is unlawful to engage in

certain fraudulent schemes by the “use of

any means or instruments of transportation

or communication in interstate commerce

or by use of the mails, directly or indi-

rectly.” 15 U.S.C. § 77q(a) (2012). In Spi-

nosa, the district court held that the SEC

made sufficient allegations that the Defen-

dant used interstate commerce when he

received the draft language for his misrep-

resentations to investors in an email. Id. at

1376.

Federal Securities Exchange Act of

1934. Chapter 3, Regulation of Brokers

and Dealers—In this release, Chapter

3—Regulation of Brokers and Dealers—is

revised and updated. The updated chapter

includes additions or revisions in the fol-

lowing topic areas: (1) changes in the New

York Stock Exchange market structure to

replace specialists with designated market

makers; (2) SEC no-action guidance per-

mitting mergers and acquisition brokers to

operate without registration as broker-

dealers with the SEC; (3) adoption by

FINRA of a new category of member—the

capital acquisition broker—which is per-

mitted to perform a limited range of activi-

ties under a simplified set or regulations;

(4) adding a discussion of the concept of

“material weakness” in connection with

annual compliance reports required to be

filed by registered broker-dealers; (5) add-

ing a discussion of FINRA Rule 4522

regarding required security counts in addi-

tion to those required by SEC Rule 17a-13;

(6) adding a discussion with respect to the

restructuring by FINRA of its qualification

examinations; (7) adding language regard-

ing the SEC’s increased emphasis on com-

pliance by broker-dealers with Rule 15c3-3

under the Securities Exchange Act of 1934;

(8) adding a discussion of SEC require-

ments with respect to lost security holders

and unresponsive payees, and (9) updating

information with respect to the size of the

SIPC fund and the current SIPC assessment

level.

Securities Primary Law Sourcebook.

Statutes in Volumes A, B, D, & E are

current as of Pub. Law 115-43, June 30,

2017, 131 Stat. 884. Federal regulations

(CFR) in Volumes A, B, D, & E are current

with changes published in the Federal Reg-

ister of July 31, 2017.
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Matthew Bender provides continuing customer
support for all its products:

• Editorial assistance—please consult the

“Questions About This Publication” direc-
tory printed on the copyright page;

• Customer Service—missing pages, ship-

ments, billing or other customer service

matters, +1.800.833.9844.

• Outside the United States and Canada,

+1.937.247.0293, or fax (+1.800.828.8341)
or email (international@bender.com);

• Toll-free ordering (+1.800.223.1940) or visit

www.lexisnexis.com/BrowseUs.
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FILING INSTRUCTIONS

Federal Securities Act of 1933
Publication 627 Release 129 November 2017

Check
As

Done

□ 1. Check the Title page in the front of your present Volume 1. It should indicate that your set is filed

through Release Number 128. If the set is current, proceed with the filing of this release. If your set is

not filed through Release Number 128, DO NOT file this release. Please call Customer Services at

1-800-833-9844 for assistance in bringing your set up to date.

□ 2. This Release Number 129 contains only White Revision pages.

□ 3. Circulate the “Publication Update” among those individuals interested in the contents of this release.

FI–1
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Check Remove Old Insert New
As Pages Numbered Pages Numbered

Done

For faster and easier filing, all references are to right-hand pages only.

VOLUME 1

Revision

□ 1 thru xi . . . . . . . . . . . . . . . . . 1 thru xi

□ 4-1 thru 4-109 . . . . . . . . . . . . . . 4-1 thru 4-109

VOLUME 2

Revision

□ Title page thru v . . . . . . . . . . . . . Title page thru v

□ 11-1 thru 11-33 . . . . . . . . . . . . . . 11-1 thru 11-33

□ I-1 thru I-75 . . . . . . . . . . . . . . . I-1 thru I-75

FI–2
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FILE IN THE FRONT OF THE FIRST VOLUME

OF YOUR SET

To order missing pages log on to our self service center, www.lexisnexis.com/printcdsc or
call Customer Services at 1 (800) 833-9844 and have the following information ready:

(1) the publication title;

(2) specific volume, chapter and page numbers; and

(3) your name, phone number, and Matthew Bender account number.

Please recycle removed pages.

MISSING FILING INSTRUCTIONS?

FIND THEM AT www.lexisnexis.com/printcdsc

Use the search tool provided to find and download missing filing instructions,

or sign on to the Print & CD Service Center to order missing pages or

replacement materials. Visit us soon to see what else

the Print & CD Service Center can do for you!

www.lexis.com

Copyright © 2017 Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication 627, Release 129, November 2017

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties Inc., used under

license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc.

FI–3

0001 [ST: 1] [ED: 100000] [REL: 128] Composed: Thu Oct 12 22:30:52 EDT 2017
XPP 9.0C.1 SP #4 FI000000 nllp 627 [PW=473pt PD=684pt TW=360pt TD=546pt]

VER: [FI000000-Master:23 Aug 08 10:45][MX-SECNDARY: 09 Aug 17 08:28][TT-: 23 Sep 11 07:01 loc=usa unit=00627-fi0001] 0


