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HIGHLIGHTS

• Revised Article 3: A bank
was entitled to exercise its
power of sale under a
mortgage even though it
only had constructive pos-
session of the mortgage
note through its agents at
the time of loss.

• Revised Article 4: Revised
Article 4 did not apply to a
bank distributing funds
held in escrow.

• Article 9: A factor could
not import its status as a
security interest assignee
into Section Rev. 9-406’s
use of the term “assignee.”

• A purchase-money credi-
tor had priority to the col-
lateral under the “attach-
ment” approach to Section
Rev. 9-324(a).

Revised Article 3

A bank was entitled to exercise

its power of sale under a mortgage

even though it only had construc-

tive possession of the mortgage

note through its agents at the time

of loss.

According to Massachusetts law,

Section Rev. 3-309 requires a person

seeking to enforce a note to actually

possess it at the time of loss. But,

nothing in Sections Rev. 3-301 or

Rev. 3-309 precludes a person from

enforcing a lost note when the person

had constructive possession through

its agent at the time the note was lost.

In Bishay v. U.S. Bank N.A., 2020

Mass. LC LEXIS 195, 103 U.C.C.

Rep. Serv. 2d 218 (Oct. 27, 2020), a

borrower executed a note and secured

it with a mortgage on her house. The

note and mortgage underwent mul-

tiple assignments. It was eventually

assigned to U.S. Bank. U.S. Bank

gave the note to its document custo-



dian. The document custodian then

released the note to U.S. Bank’s loan

servicer. Ocwen Loan Servicing,

LLC acquired the loan servicer.

Years later, Ocwen searched its files

and could not locate the note. It then

executed a lost note affidavit. Mean-

while, U.S. Bank sent the borrower a

notice of default, accelerating the

note. Six years later, U.S. Bank

moved to foreclose on the borrower’s

house.

U.S. Bank could rely on Ocwen’s

lost note affidavit to establish its

authority to enforce the lost note. It

constructively possessed the note

through Ocwen.

Additionally, U.S. Bank could

foreclose on the mortgage even

though the six-year limitations period

on note enforcement had run. The

law has long held that a person can

foreclose on a mortgage, even if the

statute of limitations has run on the

underlying note, if the debt remains

unpaid. Although Section Rev.

3-118(a) may bar enforcement of a

note against an obligor, it does not

bar in rem proceedings against prop-

erty.

Finally, the Massachusetts Obso-

lete Mortgage Statute did not pre-

clude U.S. Bank’s foreclosure action.

Acceleration of the note did not ac-

celerate the mortgage’s maturity

date. Accordingly, U.S. Bank was

entitled to exercise its power of sale

under the mortgage.

Revised Article 4

Revised Article 4 did not apply to

a bank distributing funds held in

escrow.

Revised Article 4 governs banks.

Section Rev. 4-105 defines “bank” as

“a person engaged in the business of

banking.” Admittedly, Revised Ar-

ticle 4 does not define “the business

of banking.” But, “the business of

banking” necessarily involves the

collection of funds.

In Chi Chen v. U.S. Bank N.A.,

2020 U.S. Dist. LEXIS 234630, 103

U.C.C. Rep. Serv. 2d 721 (W.D.

Wash. Dec. 14, 2020), Chinese citi-

zens invested in a mining company

while seeking permanent residence in

the United States. The investors and

the mining company entered into a

Master Escrow Agreement with a

bank. The Master Escrow Agreement

stated the bank would hold the in-

vestments in escrow until the United

States approved the investors’ resi-

dency petitions. It also limited the

bank’s liability to “gross negligence

or willful misconduct.” The mining

company, nevertheless, directed the

bank to distribute the investment

funds before the United States ap-

proved the residency petitions. The

bank complied.

Admittedly, Section Rev. 4-103(a)

prohibits a bank from disclaiming

liability for failure to exercise ordi-

nary care. Revised Article 4, how-

ever, did not apply. The bank was not

collecting funds. It was distributing

them as an escrow agent. Thus, it was

not engaged in the business of bank-

ing. Therefore, it was not a “bank”

for Revised Article 4 purposes.



Nevertheless, the bank could not

limit its liability in the Master Es-

crow Agreement as a matter of public

policy. First, escrow businesses are

generally suited for public regulation.

Second, the bank was willing to per-

form this service to any qualified

member of the public. Third, the

bank had a decisive advantage in

bargaining strength. Fourth, the bank

presented the investors with a stan-

dardized adhesion contract contain-

ing an exculpatory clause. Fifth, the

very nature of the escrow arrange-

ment subjected the investors and their

property to risk. In addition, the in-

vestors were members of the public.

Finally, the bank’s escrow services

are of great importance to the public.

They involve an essential public ser-

vice for some members of the public.

Accordingly, the bank’s limitation of

liability for ordinary negligence was

unenforceable as a matter of law.

Article 9

A factor could not import its

status as a security interest as-

signee into Section Rev. 9-406’s use

of the term “assignee.”

According to Section Rev. 9-406,

an account debtor can discharge its

obligation by paying the assignor un-

til, but not after, it receives an au-

thenticated notice that the amount

due has been assigned and that it

must pay the assignee. Admittedly,

“assignee” has no specific meaning.

According to case law, however, re-

covery under Section Rev. 9-406 re-

quires an actual assignment of the

right to receive payment. As such, a

creditor has no right to collect on a

particular account unless it purchased

the account or ownership was other-

wise transferred to it.

In Factor King LLC v. Housing

Auth. of the City of Meriden, 197

Conn. App. 459, 231 A.3d 1186

(2020), a contractor gave the factor

an option to purchase its accounts. It

also granted the factor a security

interest in the contractor’s purchased

and unpurchased accounts. The fac-

tor purchased two accounts. It did not

purchase an account debtor’s ac-

count. Nevertheless, the factor sent

the account debtor a notice of assign-

ment. The account debtor, however,

continued to remit payment to the

contractor, not the factor. The factor

sued the account debtor.

The factor was not an assignee

within the meaning of Section Rev.

9-406. The contractor did not sell the

account debtor’s account to the fac-

tor. That account was merely collat-

eral. Moreover, the factor could not

collect on that account absent the

contractor’s default. The contractor

did not default.

Admittedly, the factor sent the ac-

count debtor a notice of assignment.

But, a notice of assignment does not

trigger an account debtor’s obligation

to pay the purported “assignee” with-

out an actual assignment. A security

interest in an account is not an as-

signment of an ownership interest.

Therefore, the factor had no right to

receive payment from the account

debtor. Accordingly, the lower court

did not err when it granted the ac-

count debtor’s motion for summary

judgment.



A purchase-money creditor had

priority to the collateral under the

“attachment” approach to Section

Rev. 9-324(a).

Section Rev. 9-324 governs

purchase-money security interests

(“PMSI”). A purchase-money credi-

tor will have priority over conflicting

security interests if it perfects within

twenty days of the debtor receiving

possession of the collateral.

Courts disagree on when the

twenty-day clock begins to run on

PMSI perfection. Some courts hold a

purchase-money creditor has priority

if it perfects within twenty days after

the debtor receives possession of the

collateral. Other courts hold the clock

begins to run when the purchase-

money creditor’s security interest at-

taches. The Official Comments to

Article 9 support the “attachment”

approach.

In Farmland Capital Sols., LLC v.

Michigan Valley Irrigation Co., 2021

Mich. App. LEXIS 258 (Jan. 14,

2021), a farmer granted a secured

party a security interest in all its

current and after-acquired equipment

in 2014. The farmer then purchased

equipment from a seller on credit.

Two months later, the farmer fi-

nanced that equipment through a

bank with an “equipment lease agree-

ment.” The bank took and perfected a

security interest in the equipment.

The bank later foreclosed on the

equipment. It then sold the equip-

ment to the seller. The secured party

sued the seller, claiming it had a

superior security interest.

As an initial matter, the parties

seemed to agree the bank’s agree-

ment with the farmer was a security

agreement even though it was de-

nominated as a lease. The agreement

appeared to bind the farmer to be-

come the equipment owner. More-

over, it did not appear the farmer

could terminate its obligations under

the agreement.

The farmer executed its agreement

with the bank on June 2, 2016. The

equipment became collateral in rela-

tion to the farmer’s agreement with

the bank at that time. Therefore, un-

der the “attachment” approach, the

farmer received possession of the

collateral for Section Rev. 9-324(a)

purposes on that date. The bank filed

its financing statement six days later,

on June 8. Thus, the bank perfected

its security interest well within Sec-

tion 9-324(a)’s twenty-day period.

Therefore, the bank had priority to

the equipment over the secured party.

Accordingly, the lower did not err

when it granted the seller summary

judgment.
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□ Rev. 9-334-1 thru Rev. 9-334-2.1 . . . . . . Rev. 9-334-1 thru Rev. 9-334-2.1

□ Rev. 9-334-31 . . . . . . . . . . . . . . . Rev. 9-334-31 thru Rev. 9-334-33

□ Rev. 9-404-1 thru Rev. 9-404-2.1 . . . . . . Rev. 9-404-1 thru Rev. 9-404-2.1

□ Rev. 9-404-39 . . . . . . . . . . . . . . . Rev. 9-404-39 thru Rev. 9-404-41

□ Rev. 9-406-1 thru Rev. 9-406-2.1 . . . . . . Rev. 9-406-1 thru Rev. 9-406-2.1

□ Rev. 9-406-45 . . . . . . . . . . . . . . . Rev. 9-406-45 thru Rev. 9-406-51

□ No Material removed . . . . . . . . . . . Rev. 9-407-1 (file preceding Rev. 9-408-1)

□ Rev. 9-502-1 thru Rev. 9-502-2.1 . . . . . . Rev. 9-502-1 thru Rev. 9-502-2.1

□ Rev. 9-502-83 . . . . . . . . . . . . . . . Rev. 9-502-83 thru Rev. 9-502-85

□ Rev. 9-513-1 thru Rev. 9-513-2.1 . . . . . . Rev. 9-513-1 thru Rev. 9-513-2.1

□ Rev. 9-513-25 . . . . . . . . . . . . . . . Rev. 9-513-25 thru Rev. 9-513-27

□ Rev. 9-601-1 thru Rev. 9-601-2.1 . . . . . . Rev. 9-601-1 thru Rev. 9-601-2.1

□ Rev. 9-601-39 . . . . . . . . . . . . . . . Rev. 9-601-39

□ Rev. 9-604-1 thru Rev. 9-604-5. . . . . . . Rev. 9-604-1 thru Rev. 9-604-5

□ Rev. 9-609-1 thru Rev. 9-609-4.1 . . . . . . Rev. 9-609-1 thru Rev. 9-609-4.1

□ Rev. 9-609-65 thru Rev. 9-610-4.1 . . . . . Rev. 9-609-65 thru Rev. 9-610-4.1

□ Rev. 9-610-121 . . . . . . . . . . . . . . Rev. 9-610-121 thru Rev. 9-610-123

□ Rev. 9-615-1 thru Rev. 9-615-2.1 . . . . . . Rev. 9-615-1 thru Rev. 9-615-2.1

□ Rev. 9-615-29 . . . . . . . . . . . . . . . Rev. 9-615-29 thru Rev. 9-615-31

□ Rev. 9-620-1 thru Rev. 9-620-2.1 . . . . . . Rev. 9-620-1 thru Rev. 9-620-2.1

□ Rev. 9-620-33 . . . . . . . . . . . . . . . Rev. 9-620-33 thru Rev. 9-620-35

□ Rev. 9-622-1 thru Rev. 9-622-2.1 . . . . . . Rev. 9-622-1 thru Rev. 9-622-2.1

□ Rev. 9-622-13 . . . . . . . . . . . . . . . Rev. 9-622-13 thru Rev. 9-622-15
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Check Remove Old Insert New
As Pages Numbered Pages Numbered

Done

□ Rev. 9-626-1 thru Rev. 9-626-2.1 . . . . . . Rev. 9-626-1 thru Rev. 9-626-2.1

□ Rev. 9-626-33 . . . . . . . . . . . . . . . Rev. 9-626-33 thru Rev. 9-626-35

VOLUME 6R

Revision

□ Title page. . . . . . . . . . . . . . . . . Title page

□ TC-1 thru TC-589 . . . . . . . . . . . . . TC-1 thru TC-593
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FILE IN THE FRONT OF THE FIRST VOLUME

OF YOUR SET

To order missing pages log on to our self service center, www.lexisnexis.com/printcdsc or call
Customer Services at 1 (800) 833-9844 and have the following information ready:

(1) the publication title;

(2) specific volume, chapter and page numbers; and

(3) your name, phone number, and Matthew Bender account number.

Please recycle removed pages.

MISSING FILING INSTRUCTIONS?

FIND THEM AT www.lexisnexis.com/printcdsc

Use the search tool provided to find and download missing filing instructions,

or sign on to the Print & CD Service Center to order missing pages or

replacement materials. Visit us soon to see what else

the Print & CD Service Center can do for you!

www.lexis.com

Copyright © 2021 Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication 747, Release 219, August 2021

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties
Inc., used under license. Matthew Bender is a registered trademark of Matthew Bender
Properties Inc.

FI–8


