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HIGHLIGHTS

Release 21 of The Complete Guide
to Mechanic’s and Materialman’s
Lien Laws of Texas includes
revisions and updates, with new
cases and commentary on such
topics as:

• Chapter 1 Constitutional and Eq-
uitable Liens

• Chapter 2 Current Mechanic’s
Lien Law: Chapter 53 of the Texas
Property Code

• Chapter 3 Perfecting the Lien Un-
der Chapter 53

• Chapter 4 Priorities, Preferences
and Foreclosing the Lien

• Chapter 5 Bonds

• Chapter 6 Trust Fund Statute

• Chapter 7 Liens Against Mineral
Property

• Chapter 8 Bankruptcy

Chapter 1—Constitutional and Equi-

table Liens. Where a subcontractor had

entered into a side agreement with the

owners, and performed additional work for

the residential owners in a direct contract

outside the scope of the subcontract with

the general contract, a constitutional lien

for the amount of the direct, side contract

would potentially be appropriate (although

not, of course, for the work performed

pursuant to the subcontract with the general

contractor). Lopez v. Bucholz, 2017 Tex.

App. LEXIS 3071 (Tex. App.—Austin

2017, no pet.).

Chapter 2—Current Mechanic’s Lien

Law: Chapter 53 of the Texas Property

Code. In Lyon v. Building Galveston, 2016

Tex. App. LEXIS 11922 (Tex. App.—

Hous. [1st Dist.] Nov. 3, 2016, no pet.), a

subcontractor challenged the trial court’s

finding that its lien had exceeded the sec-

tion 53.024 formula for mechanic’s liens,

and thus was an invalid and fraudulent lien

under Chapter 12 of the Civil Practice and

Remedies Code. The court made a couple

of observations. First, although the subcon-
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tractor did not use the section 53.024 for-

mula to calculate his lien, such formula

usage is not required so long as the claim

does not exceed the formula calculation. Id.

Further, as there was no evidence at trial on

two of the formula’s components—the sub-

contractor’s proportionate profit margin

and the reasonable overhead expenses—

there could be no determination that the

formula limit had been exceeded by the

subcontractor’s claim. Id. Finally, the party

asserting the lien is invalid and fraudulent

bears the burden of proving the elements

under section 53.024. Id.

Chapter 3—Perfecting the Lien Under

Chapter 53. The failure to include a state-

ment of each month in which the work was

done and the materials was furnished, as

required by section 53.054(a)(3), has been

held as grounds for finding that the lien is

not perfected. However, this requirement to

state each month in which work was done

or materials furnished, is only required for

any such month for which payment is

requested. In Persimmon Ridge Partners

EO, L.P. v. Fannie Mae, 2016 Tex. App.

LEXIS 8604 (Tex. App.—Amarillo Aug. 9,

2016, pet. denied), a subcontractor worked

during the months of June and July, but

then claimed the balance owing only for the

month of July (some initial payments hav-

ing apparently been made to satisfy the

June balance). The court found that there

was no need, under section 53.054(a)(3),

for the affidavit to mention the months for

which payment was not being requested,

even though work was done in such other

months. Rather, it was sufficient to describe

the months in which work was performed,

for which payment was being requested. Id.

Chapter 4—Priorities, Preferences

and Foreclosing the Lien. Mechanic’s

liens have a preferential first priority over

all other liens on removable improvements.

Those improvements that the courts have

determined can be removed without “ma-

terial injury to the land or other improve-

ments” can be retrieved by the claimant

through court order. Recently, a court clari-

fied that mechanics’ liens on removables

survive foreclosure of a deed of trust lien;

the items may be taken from the property

after foreclosure. Western-Southern Life

Assur. Co. v. Kaleh, 193 F. Supp. 3d 756,

777 (S.D. Tex. 2016).

Chapter 5—Bonds. A court has recently

held that a county government had waived

immunity from suit for amounts owed un-

der a breach of contract claim by the

contractor, including amounts owed under

the Prompt Payment Act, even though the

applicable statute waiving county immu-

nity from suit, Local Gov’t Code

§ 262.007(b), only referred to “interest al-

lowed by law” and not to the Prompt

Payment act specifically. County of Galves-

ton v. Triple B Services, 498 S.W.3d 176

(Tex. App.—Houston [1st Dist.] 2016, pet.

denied). The rationale was that interest

under the Prompt Payment Act was “inter-

est allowed by law.”

Chapter 6—Trust Fund Statute. In a

commercial project, there is no requirement

that trust funds be kept separate from other

funds; that is, funds from other sources can

be deposited into, and commingled with,

the same deposit account into which the

trust funds have been placed. Bolding v.

State, 2016 Tex. App. LEXIS 6878 (Tex.

App.—Corpus Christi June 30, 2016, no

pet.) (citing Boyle v. Abilene Lumber, Inc.,

819 F.2d 583, 586 (5th Cir. 1987)).

Chapter 7—Liens Against Mineral

Property. In Shell Western E&P v. Pel-

State Bulk Plant, 509 S.W.3d 581, 589

(Tex. App.—San Antonio 2016, no pet.), a

subcontractor obtained a valid lien against

a mineral owner, for nonpayment by the

fracking general contractor. The owner and
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general contractor had a single master ser-

vice agreement for an entire lease, which

was comprised of numerous wells. For each

separate well within the lease, the owner

and general contractor would enter into

specific work orders for each particular

well. The subcontractor had been engaged

by the general contractor on some of the

wells within the lease, but not all of them.

At the time of the filing of the subcontrac-

tor’s lien, the subcontractor was owed over

$3 million. The owner at that time owed

over $10 million to the general contractor.

However, it only owed approximately

$700,000 to the general contractor on the

specific wells on which the subcontractor

had been engaged. However, the court held

that the amount owed under section 56.043

is not dependent on the number of contracts

and which ones involved the subcontractor

asserting the lien, but rather the entire

“state of the account” between the mineral

owner and the general contractor. There-

fore, the entire $10 million “counted” as the

amount the owner owed to the general

contractor, rendering the entire amount of

the subcontractor’s lien payable and subject

to withholding.

Chapter 8—Bankruptcy. In re Santoyo

(Sommers v. Aguirre), 2016 Bankr. LEXIS

2364 (S.D. Tex. June 23, 2016), involved a

dispute whether the contractor had sent the

lien affidavit to the owner in a timely

fashion. Before the contractor’s lien was

resolved by court decision, the homeowner

filed for Chapter 7 bankruptcy. The bank-

ruptcy trustee sought a determination that

the lien was invalid because of the late

notice (which, again, the contractor con-

tested). In the context of the bankruptcy,

where the trustee is given the powers of a

hypothetical lien creditor under 11 U.S.C.

§ 544 of the Bankruptcy Code, the court

held that the trustee was not entitled to

claim the protections of the section

53.055(a) notice. As a result, the court held

that it was unnecessary to decide whether

the contractor violated section 53.055(a).

Such notices (as opposed to filing and

recording the lien affidavit in a public

record) are only designed to protect own-

ers, contractors and subcontractors, and not

subsequent purchasers.

0001 [ST: 1] [ED: 100000] [REL: 21] Composed: Mon Sep 4 20:36:23 EDT 2017
XPP 9.0C.1 SP #4 PU000000 nllp 82598 [PW=477pt PD= TW=360pt TD=546pt]

VER: [PU000000-Master:29 Oct 13 02:10][MX-SECNDARY: 09 Aug 17 08:28][TT-: 23 Sep 11 07:01 loc=usa unit=82598-pubup01] 0



Matthew Bender provides continuing customer
support for all its products:

• Editorial assistance—please consult the

“Questions About This Publication” direc-
tory printed on the copyright page;

• Customer Service—missing pages, ship-

ments, billing or other customer service

matters, +1.800.833.9844.

• Outside the United States and Canada,

+1.937.247.0293, or fax (+1.800.828.8341)
or email (international@bender.com);

• Toll-free ordering (+1.800.223.1940) or visit

www.lexisnexis.com/BrowseUs.

www.lexis.com

Copyright © 2017 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
Publication 82598, Release 21, October 2017

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties Inc., used under
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FILING INSTRUCTIONS

Complete Guide To Mechanic’s

and Materialman’s Lien Laws of

Texas
Publication 82598 Release 21 October 2017

Check
As

Done

□ 1. Check the Title page in the front of your present Volume 1. It should indicate that your set is filed

through Release Number 20. If the set is current, proceed with the filing of this release. If your set is

not filed through Release Number 20, DO NOT file this release. Please call Customer Services at

1-800-833-9844 for assistance in bringing your set up to date.

□ 2. This Release Number 21 contains only White Revision pages.

□ 3. Circulate the “Publication Update” among those individuals interested in the contents of this release.

FI–1
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Check Remove Old Insert New
As Pages Numbered Pages Numbered

Done

For faster and easier filing, all references are to right-hand pages only.

VOLUME 1

Revision

□ Title page. . . . . . . . . . . . . . . . . Title page

□ 1-7 thru 1-9. . . . . . . . . . . . . . . . 1-7 thru 1-10.3

□ 2-18.1 thru 2-19. . . . . . . . . . . . . . 2-19 thru 2-20.3

□ 2-27 . . . . . . . . . . . . . . . . . . . 2-27 thru 2-28.1

□ 3-4.1 thru 3-27 . . . . . . . . . . . . . . 3-5 thru 3-28.3

□ 3-47 thru 3-73 . . . . . . . . . . . . . . 3-47 thru 3-75

□ 4-15 thru 4-17 . . . . . . . . . . . . . . 4-15 thru 4-17

□ 4-37 thru 4-41 . . . . . . . . . . . . . . 4-37 thru 4-41

□ 5-25 thru 5-26.1. . . . . . . . . . . . . . 5-25 thru 5-26.1

□ 5-41 thru 5-47 . . . . . . . . . . . . . . 5-41 thru 5-47

□ 6-1 thru 6-25 . . . . . . . . . . . . . . . 6-1 thru 6-25

□ 7-11 . . . . . . . . . . . . . . . . . . . 7-11 thru 7-12.1

□ 7-23 thru 7-25 . . . . . . . . . . . . . . 7-23 thru 7-27

□ 8-23 thru 8-29 . . . . . . . . . . . . . . 8-23 thru 8-31

□ TC-1 thru TC-19 . . . . . . . . . . . . . TC-1 thru TC-21

□ I-1 thru I-9 . . . . . . . . . . . . . . . . I-1 thru I-9
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FILE IN THE FRONT OF THE FIRST VOLUME

OF YOUR SET

To order missing pages log on to our self service center, www.lexisnexis.com/printcdsc or
call Customer Services at 1 (800) 833-9844 and have the following information ready:

(1) the publication title;

(2) specific volume, chapter and page numbers; and

(3) your name, phone number, and Matthew Bender account number.

Please recycle removed pages.

MISSING FILING INSTRUCTIONS?

FIND THEM AT www.lexisnexis.com/printcdsc

Use the search tool provided to find and download missing filing instructions,

or sign on to the Print & CD Service Center to order missing pages or

replacement materials. Visit us soon to see what else

the Print & CD Service Center can do for you!

www.lexis.com

Copyright © 2017 Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication 82598, Release 21, October 2017

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties Inc., used under

license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc.
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